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THE REPORTS 




THE PUNJAB LEGISLATIVE COUNCIL 
MOHOMMEDAN RURAL 
THE ATTOCK CASE 

KHAN BAHADUR MALIK MUHAMMAD AMIN KHAN ' 


Pctitiom'T 


versus 

LIEUTENANT SIKANDER HAYAT KHAN 
GHAEOOR KHAN 


j- Respondents 


A candidate cannot be |X‘nali-scd for the corrupt acts ol another candi- 
date under Rule 24 1 (/;) of the Punjab Election Rides. 

An oral deputation of one ot his assistants by the Returnint; Officer to 
perform his duties as such, while he was away from the head-cpiarters, 
followed by a demy-ofliccr letter to liim, which how ever did not reach him 
before the expiry of the date fixed for nomination, and no attempt having 
been made to notify this deputation in way, was held to be insufficient de- 
putation of his duties by the Returning Officer wdihin the meaning of Re- 
gulation 3. Consequently a nomination paper presented to the said Assistant 
was iicld to be invalid for want of proper presentation to the Returning 
Odicer.* 

I. cave to withdraw a claim for the scat cannot Ix’ granted after the res- 
pondent has put in recriminatory charges. 

An election court can enquire into the truth or falsity of election cx- 
jx'nscs filed by candidate. 

There is no provision under which an election should be declared void on 
the ground that a false return of election expenses was Filed by the res- 
pondent, but such an election could be avoided by a declaration, under 
Rule 23(1) that the .wat of an elected }XTson is vacant by rca.son of in- 
eligibility arising out of the application of Rule 3(4). 

The Cxjjnmissioners arc cmixiwc'fcd to summon and examine of their own 
motion any porson whose evidence appears to them to be material under 
Section 5 of the Indian Election Offences and Inquiries* Act 39 of 1920. 

^ An election agent can also be a proposer. . ^ 

A disabling provision should be strictly comtrued. Where the signatures 
of one Ghulam Hasan, w ho w^as a proposer of the Petitioner were obtained 
^on the nomination paper of the Respondent No. 2, who was not a genuine 
candidate by fraud, and this led* to the rejection of ^tbt nomination paper 
of the Petitioner, it w^s held that thi^^ amotinted to fraud withi*i the 
meaning of Scjiedule 4, Part *1, Rule 2fof the Punjab Electoral Ru!c< 
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In the 1920 election for the Punjab Legislative Council, 
Lieutenant Sikander Hayat Khan was returned unopposed for the 
Attock (Mohommedan) constituency, the nomination paper of 
Khan Bahadur Malik Muhammad Amin Khan, dated November 4, 
1920, and of Ghafoor Khan, dated November 8, 1920, being held 
invalid by the Returning Officer on the ground that one Ghulam 
Hassan, who was the proposer of tlic former, was also the seconder 
of the latter, this rendering both nomination papers invalid under 
Regulation 6 of Punjab Ciovernment Notification No. 9, dated 
July 31, 1920. The petitioner prayed that the election be declared 
void on the following grounds: — 

1 — that Respondent No. I was not duly nominated: 

2 — that the nomination of Respondent No. 2 was not valid or 
validly presented and, even if held to be otherwise valid, was ob- 
tained by fraud: and 

3 — that the Returning Officer wms absent from his head- 
quarters on November S, 1920, wdiich was the last day for the 
delivery of nomination papers, that by his absence the Pctitit>ncr 
w^as prevented from delivering other nomination papers, wdn’ch he 
had ready for delivery to the Returning Officer before noon on 
that date, and that this irregularity on the part of the Returning 
Officer had materially afil'ctcd the result of the election. 1 he 
Petitioner claimed a declaration that he had been duly elected, 
and in recrimination, Respondent No. 1 urged that tl-y: petitioner 
had filed no accounts and had also published false statements in 
relation to his (Respondent No. I’s) personal character and con- 
duct. 

The main point in the case is the question of Cjhaf(K)r Khan’s 
nomination. The first matter requiring discussion is whether that 
nomination *s to be iield to be no nomination at all because the 
nominee wms a bogus candidate and the signature of Ghulam Hassan 
on the nomination paper was obtained by fraud, wnth the object 
of invalidating the nominatkin of the Petitioner, and so procuring 
the unopposed return of Respondent No. 1, 

On facts it was held that respondent No. 2 w^as a genuine 
candidate, that the signature of Ghulam Hassan Was obtained by a 
false representation and that he ne\^er intended to second the nomi- 
nagon paper of Respondent No. 1, and therefore the right of the 
petitiorKT to stand for tlit Punjab Legislative Council w'^as interfered 
wdth by tMud. It was further found that Respondent No. 2 
was a party to this fraud, |aut it w^as found that Respondent 
nor his election -agent had anything to do with it. 

Under the wording ofjlulc 42 it would seem chat, as a 
corAipt practice had been ccfmmitted *by a candidate, viz., who 
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Respondent No. 2, the election of the returned candidate, who is 
Respondent No. 1, should be declared void. Inspite of the word- 
ing of the rule, we consider it impossible that the Legislature could 
have actually intended, when framing the rule, to let in an inter- 
pretation which would penalise an innocent candidate for the 
corrupt practice of another candidate. W'e, therefore, prefer to' 
proceed under Rule 32 1 (a) and hold that the election of the 
returned candidate was procured or induced by a corrupt prac- 
tice rendering the election void. In view of our finding on .mother 
issue, this discussion is perhaps unnecessary, but we thought it 
incumbent on us to point out the difliculties that may arise owing 
to the wording of Rule 42 1 (A). 

We pass on to consider the matter of the alleged deputation 
of the perlormance ol his duties as Returning OlHcer by the Re- 
turning Ollicer to the Revenue Assistant. Cboudbri Sultan Ahmad, 
Deputy Commissioner was the Returning Officer for*the consti- 
tuency, but was unfortunately away on November 8, 1920, which 
was the last day for receipt of nomination papers, lie left for 
Rawalpindi on the morning of the ^ih and diti not return till 
alter 7 in the evening. According to his evidence, he liad some 
time previously orally deputed his duties as Returning (.Mllcer to 
the Revenue Assistant, Choudhri AkbVr Ali, under Reipilaiion 3 
in Punjab Government Notification No. 9, dated July 31, 1920, 
and had (u\ the day of his departure confirmed the s.ime by a demi- 
orticia! letter addressed to Choudhri Ali Akber. 1 he fact of the 
deputation was unknown to anyone except the Deputy Commis- 
sioner and the Revenue Assistant, and no steps were taken to notify 
it in any way. Choudhri Ali Akber when he received tlie nomi- 
nation paper of Ghafoor Khan on the Sth, IkuI not received the 
demi-official letter. 

Taking ail the facts into consideration we arc unable to hold 
that there was any proper deputation to Choudhri Ali Akber in 
accordance with Regulation 3. It follows, therefore, that Ghafoor 
Khan’s nomination paper was not presented to the Returning Ottl- 
cer on duo dao* and was therefore not a nomination paper that 
should have b?cn considered at the scrutiny. Consequently the 
nomination paper of the Petifioner should not have been invalidat- 
ed on the ground that his proposer had seconded another candidate 
and hence the election of the returned candidate would be void 
under Rule 42 1(c), for the result of the election •was obviously 
♦ materially clffected. ^ 

The Petitioner originally sought also a d^clfiration that he had 
beenifuly elected. Has counsel wished *10 withdra^^ t1vs*part of 
the petition, but as the respondent fiad put in recriminatory charges, 
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leave to withdraw was refused. 

The counsel for Respondent No. 1 put in an application, 
supported by an affidavit sworn by the election agent of the Res- 
pondent No. 1, alleging that the Petitioner’s return of election 
expenses was false, and that the receipts attached to the same for 
payment of petrol, were false or forged. 

Arguments were heard on the question of admitting this evi- 
dence and the point wms disposed off by an intermediate order, 
annexed to the report. It is clear that receipts were not given at 
the time of the purchase of petrol. Wc are unable to hold that 
these receipts in any w^ay support the account put in by the peti- 
tioner. It is further proved that the election agent of the Petitioner 
Zarnurrud Khan, did not keep such accounts of the election ex- 
penses as to satisfy the requirements of Schedule 2. Wc hold 
therefore that the Petitioner and his election agent have fwiiled to 
lodge the return of election expenses as prescribed, and, though 
this is not a corrupt practice under the rules, and wc have no 
power to avoid an election under Rule H4) of the said rules, the 
result would be rendered one or both of them ineligible for future 
election under Rule 5(4) of the said rules. 

In view of the fact that the whole election procedure is new, 
that the accounts are not proved false In any material particular 

Government will no doubt consider wliethcr it should not exer- 
cise the powers vested in it under proviso to Rule 5 and remove any 
disqualification that the petitioner or his election agent may have 
thereby incurred. Wc recommend the adoption of this course. 

Wc therefore humbly advise Mis Excellency — That the election 
of Lieutenant Sikander Hayat Khan, be declared void. 

That both Ghafoor Khan and Muhammad Ashraf have been 
proved guilty of undue influence by interfering with the right of 
the Petitioner to stand by means of fraud, this being a corrupt 
practice, as defined in Rule 2 of Part 1 of Schedule 4 of the Punjab 
Electoral rules as regards costs. Respondent No. 1 should pay to the 
Petitioner costs to the extent of Rs. 1,000, and the remaining costs 
should be borne by the parties, 

AnnextuRe 1 

The preliminary points arc as follow^s: — 

1, Should Petitioner be allowed to amend or amplify Para- 
graph 5 of his petition? 

2, Was it essential that the nomination papers should 

delivered to the Returning Officer on November 8, 1920 an\on no 
other ^fart? ^ ‘ , 

3, Can an election agent be also a<. proposer? 
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Following Lahore case, it was held that if pvirticulars which^ 
in the opinion of the court were adequate, were stated in* the peti-5 
tion, the court had full power to allow better particulars to be; 
given subsequently, provided always that no new substantial chargej 
was introduced, and that the respondent was safeguarded from 
being taken by surprise. 

As regards the third point it is admitted that the election agent 
of Respondent is the same man who proposed this respondent Ltt 
election in the nomination paper Lx-P~8. Mr. Barkat Ali for the 
petitioner referred to Regulation 6 read with borm 1 of the 
same regulation and pointed out that it was a clear inference from 
this that a candidate could not be his own pn>poser or seconder. 

I j(? then proceeded to advance the proposition that a candidate and 
his election agent are one for the purposes of electoral rules and 
regulations, and from this argued rhat an election agent •ca)uld not 
be iIk* proposer or seconder of a candidate any more than the candi- 
date himeslf. It appears to us to be a very far-fetched proposi- 
tion, and in the absence of any direct or ii^direct cn.tctinent by the 
legislature prohibiting the proposer of the candid.ite from being 
his election agent or litc versa, we reject Mr. Barkat Ali's conten- 
ne»n. , 

The third point presents more difficulty. The nomination 
paprr objected to was delivered to the Returning Officer on Novem- 
ber 4, 192()tand the question whether delivery on that day was a 
valid delivery depends upon the interpretation of the noiilicaiion 
which runs; — 

nomination paper shall not be vah 1 u devs it is delivered 
to the Returning Officer at his office l>eb.«re luion on the day pre- 
ceding the date fixed under Regulation 4/' • 

The date lixed in Regulation 4 was November 9 and was the 
date for the scrutiny of nominations. 

Mr. Barkat Ali has argued that the plain meaning of Regula- 
tion 7 and of the note in Form 1 of the regulations is that 
the nomination paper must be delivered to the Returning Officer 
on the day vSO^fix<jf.l and on no other day and before noon on that 
day. He lays stress on the use. of the w^^ord instead of the 

word '"of’* and refers us to the vernacular form in which the vfon\ 
used is *'ko*’ and not *Tak’*. He rt?fcrs also to the circular 

letter of the Reforms Commissioner where the word *V)p” is again 
used and the presence of the Returning Officer considered advis- 
abte^on the forenoon of Novqnber 8’i^and to English Law 
as in Haljbury, page 26, Volume 12, Parggraplis 535f 5 31,. etc. 
Mr,JPWfiian in reply argtJes^ chat as %lib objection was nor* raised 
before the Returfting Officer under Regulation 11, it cannot be 
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raised now, and the decision of the Returning Ofiicer on the point 
of presentation is meant to be final; that, if the regulation meant 
what the petitioner now contends it means, the regulation would 
have had the word "before noon** coming after the words **on the 
day Regulation 4**; that neither the Petitioner nor the Respondent 
nor the Returnitig Officer so understood the regulation; that the 
circular letters refers to the closing time of the nomination only; 
that the general policy of other provinces is to the contrary, and 
in a country of distances like India, the analogy of England in 
this respect does not apply. He refers to page 8, column 2 of the 
Indian Electoral Guide, and to Regulation 9 which lays down what 
should be done with a nomination paper received after the time 
prescribed and to the absence of any similar provision in the regu- 
lations for a nomination paper received before the time prescribed: 
lastly, he alludes to the certilicatc of delivery and registration by the 
Returning Officer in I'orm 1 of the regulations, which he argues, 
cxiiucmplates a delivery by post, whicli would be futile if the 
preventer ot such a paper had to see that it got to the Returning 
Officer within certain hours. 

Hie Government advocate argued that both interpretations 
were possible. 

Wc arc delinitely of opinion that Rule 42 l(r) completely 
covers the contention raised for the respondent and that, where 
there wms no balloting at all, but the returned candidate was de- 
clared duly nominated on a single nomination paper, the validity 
of which is called in question, the result of the election was mate- 
rially alk’CteJ and wc have power to decide the point whether 
raivSed before the Returning C)thcer or not. Proceeding we consi- 
der both irverpretations are possible of the regulation in question. 
Wc arc not inclined to attach much sveight on the use of the word 
"ko** in vernacular translation. 

There is little relcvcncy in Mr. Barkat Ali’s reference to the 
Reform CommissiorK'r’s Circular letter: it would be specially ad- 
visable for the Returning Officer to be present on the forencx)n of 
November 8 in order to see that nomination papers a/e not received 
after 12 o’clock and he is therefore enjoined accordingly, but we 
fail to sec how it can be inferred from this special injunction that 
he Deed not be present on any of the preceding days. 

Proceeding then to consider the next question as to the mean- 
ing of th& regulation in its plain gramatical sense is or is not ab- 
solutely clear, we arc aga^ of opinion that both interpretati<y*.^are 
possible. .To give an illustration suppose there is an advertisement 
inviting renders to be given before noon on a certain daf', c tender- 
received before the date would not ordinarily be rejected on tlfet 
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ground, nor would persons making tenders ordinarily consider that 
they should not put them in before the day fixed. As regards the 
contention that ^'before” in the regulation qualifies only 
and not the rest of the paragraph, we see no reason, on a considera- 
tion of the wording alone, why the emphasis should be on the 
word "on’\ A natural reading of the regulation would not cm- * 
phasize that word. 

As regards the use of the word ''ko’' in the vernacular, we 
understand that the vernacular is merely a translation of the English 
form and, being so, we are not inclined to attach much weight to 
the argument based on it. 

There is little relevency in Mr. Barkat Ali's reference to the 
Reforms Commissioner’s letter: it would be specially advisable for 
the Returning Officer to be present on the forenoon of Novem- 
ber S, in order to sec that nomination papers are not received after 
12 o'clock and he is therefore enjoined accordingly, but* we fail to 
see how it can l>e inferred from this special injunction that he need 
not be present on any of tlie preceding days. 

Had the Indian legislature intended to follow the English 
law, it is liardly conceivable that this would not have been made 
clear beyond the possibility of a doubt. 

After giving the matter our careful consideration we are of 
opinion that the language used in the regulation is ambiguous, and, 
as it is a di^^ibling provision, it must not be strictly construed against 
the nominee, in accordance with well-established principles: gene- 
rally, having regard to all rules and regulations referred to in the 
above discussion, we led that we cannot allow the contention ad- 
vanced. 


Annexturh 2 

In the course of the evidence produced by the Respondent 
under Rule 40 by way of recrimination, he offered evidence to 
question the correctness of the Petitioner's return of election ex- 
penses and to show that some expenses actually incurred were not 
given in thcjreturns, and that some items were falsely shown under 
heads other than^those under which they were actually spent. I1iis 
evidence was objected to on* behalf of the petitioner, on the 
ground firstly, that a defective or a wrong statement was not ir\plu- 
ded in the list of corrupt practices given* in Schedule 4 and could 
not have the effect of avoidin^f an election, and, secondly, that, 
lyirf/^r Rule 40 the Respondent could o^ly avail himself of such a 
plea as would have been open tcfihc Petitioner, hgd*hc been a return- 
ed ca^Ixfate. It was contended that ^s p<?tition has to* be 4 ^rcscnt- 
•rrf'^tliin 14 days of the declaration of an election, while the ftate- 
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mcnt of expenses can be lodged at any time upto one month after 
the said declaration, it could not be open to the Respondent to give 
evidence attacking the correctness of the return of election ex- 
penses. The Petitioner’s counsel adopted the position, in so many 
words, that an astute candidate w'ould delay lodging the pres- 
cribed return until the 14 days’ time limit had expired, and, by so 
doing defeat any attempt to attack him on any item shown in the 
said return. Mr. Petman eventually admitted that he could not 
ptess the point that he had the right under Rule 40 to produce 
evidence in question. He urged, however, that the Commissioners 
had the power to make an enquiry into the correctness of the 
accounts submitted by any candidate, as was clear from Rule 5 (4), 
under which a candidate becomes ineligible for election for 5 years 
if the Commissioners lind that he has lodged a return which was 
false in any material particular. He urged that Rule 5 (4) would 
be rendered inoperative if evidence to show the falsity of the ac- 
counts .submitted by any party was not allowed. 

There is no specific provision under which we can report that 
an election should be declared void on the ground that a false re- 
turn of election e.xpenses h.i,s been made, but such an election could 
be avoided by a declaration, under Rule 23(1), that the scat of 
an elected person is vacant by reason of ineligibility arising out of 
the application of Rule 3(4). Unle.ss the question of falsity of 
return is enquired into by this Commission, the only, means by 
which the provisions of Rule 5 (4) could become effective is an 
enquiry by a Magistrate in a judicial proceeding. N\'e do not think 
that it would be right for us to leave such a matter to await the 
po,ssibIc inauguration of judicial proceeding before a Magistrate, 
and we look upon it as our duty to inquire into the question of this 
return; this vjucsiion has come before us in the exercise of our 
powers under Section 34(2) (d) under w'hich all applications and 
proceedings in connection with the trial of a petition are to be 
dealt with and held by us, and we find that under Section 5 of the 
Indian Election Offences and Inquiries’ Act 39 of 1920 we are 
empowered to summon and examine of our ow'n motia? any person 
whose evidence appears to be material. 

• F. W. Kennaway, /. C. S. 

Abdul Qadir, Bar-at Law 
Dalip Singh, Bar-at Law 

The regulation referred to in the Commissioners report. "The 
Deputy Commissioner mayidelegatc to a gazetted officer the pSi'* 
formance of any duty imposed on him by these regulations 



UNITED PROVINCES LEGISLATIVE COUNCIL 
BALLIA DISTRICT N.M.R. 

GOURI SHANKER PRASAD {Petitioner) 
versus 

1. THAKUR HANUMAN SINGH 

2. RAJA RAJENDRA PRATAP NARAIN DEVA 

{Respondents) 

Only one election agent can be appointed by a candidate and the ap- 
pointment of more than one election agent invalidates the nomiiivition* 

In order that there can be a valid revocation of the apjx)intment of an 
election agent, it is necessary that there should have been a valid apjx>int- 
ment, ^ 

Nomination is the work of %’oters and not of any oificial or Attesting 
Olhcer. Candidates arc to be deemed nominated on the day their nomi- 
nation papers arc attested, and the fact that a subsequent date is fixed for 
the scrutiny of sucli nomination papers will not leave the nomination 
pajxTs incomplete till that date. 

The improper admission of a nominatityi pajxT is a material irregularity 
which materially affects the result of the election. 

Respondent No. 2 was duly served, but was absent through- 
out the pnoccedings before tribunal. PrtKccdings as regards Res- 
pondent No. 2 are, therefore, vx parte. 

On behalf of the Petitioner it was pleaded that on October 
18, 1920, the Petitioner and the Respondents were nominated as 
candidates, but on that date neither Respondent made a valid ap- 
pointment of his election agent as required by Rule.ll, Clause 2 
of the Electoral rules. He further stated that although an attempt 
was made by the Respondents to repair the mistake made by them 
at a later date, they were not duly nominated under Rule 11, 
Clause 2 of the Electoral rules, because they had failed by October 
18, 1920, to make valid appointments of their respective election 
agents. It appears that the Returning Officer accepted the nomi- 
nations of the two respondents as well as of the Petitioner as being 
duly made and ordered a poll to be held. As a result of the polling 
the Respondent No. 1 was declared elected. The Petitioner ^sks 
that the election be set aside and jie himself be declared duly clettcd 
on the ground that was the only candidate who was duty nominat- 
ei^Miinder Rule 11, Clause 2 of the Elec/oral rules. The Respond- 
ent No. \^opposed the contention of the l^etitioncr and also made 
recri^gsMiatory charges against the Petitioner. The followirfg*bsues 
^re framed: — • 

2 
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L Does the decision of the Returning Officer (regarding the 
validity of the nomination papers of the Respondents), bind this 
court? 

2. Whether the declarations made by Respondents 1 and 2 
on October 18, 1920, purporting to appoint in each case several 
election agents are invalid? 

3. If so, whether the subsequent revocations made by Res- 
pondents Nos. 1 and 2 can validate the original declarations? 

4. Were the 26 persons appointed by Respondent 1 on Octo- 
ber 18, 1920, not election agents within the meaning of that term 
as defined by Rule 2, Clause (J) ? 

3. If issues 1, 2 and 3 arc decided against the Respondents, 
should the petitioner have been declared to be duly elected? 

6. Would the facts alleged in the recrimination, if true, in- 
validate the Petitioner’s election? 

7. If the declarations of Respondents 1 and 2 purporting to 
appoint election agents are found to be invalid, was the result of 
the election materially affected thereby? 

8. Was the declaration made by Respondent No. 1, on Octo- 
ber 29, 1920, a valid appointment of an election agent? 

9. Did the petitioner or his agent, Rameshwar Sharma, pub- 
lish the leaflet Ex. L-1, as alleged by Respondent No. 1 and does 
it constitute false statements within the meaning of Schedule 4, 
Part 1, Rule 4? 

Issue 1 has been struck off in consequence of the statement 
made by the counsel for the Respondent No. 1. 

Issue 2 — Whether the declarations made by Respondents Nos. 1 
and 2 on October 18, 1920, purporting to appoint in each case 
several election agents are invalid? 

It is admitted that on October 18, each of the Respondents 
filed documents purporting to appoint in the case of Respondent 
No. 1, 26 persons and in the case of Respondent No. 2, 18 persons 
as election agents. October 18 was fixed by the Government 
for the attestation of nomination papers. It is argued on behalf 
of the Petitioner that only one election agent can be iTppointed and 
therefore an appointment of more than one is invalid appointment. 

In our opinion the Petitioner's interpretation of the law is 
coricct, and the wording of Rule 12, Clause 2 of the Electoral rules 
contemplates the appointment of only one election agent and not 
more. The rule says; — '*On or before the date on which a candi- 
date is nominated the candidate shall make in writing and 
a declaration appointing either himself or some other |>er$on” as 
his .fletfcion agent. The wv)rding of , the rule shows cle^i/, that 
the candidate, if he appoints himself ' a: his owli election agentj 
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cannot appoint any one else. If the contention of the Respond- 
ent was accepted that the words **some other person'* should mean 
**some other persons", it would be possible for the candidate to 
appoint two or more persons as his election agents, although it 
would be impossible for him to appoint himself and one other person 
to be his election agents. This appears to be an absurd interpreta- 
tion of the rule. "Either himself or some other person" must 
mean that only one person is to be appointed. 

The definition of an election agent in Rule 2 of the Elec- 
toral rules is as follows: — "Election agent means the person appoint- 
ed under these rules by a candidate as his agent for an election". 
Throughout the rules wherever an election agent is spoken of it is 
invariably in the singular. On the other hand, the rules speak of 
other agents in the plural: for instance Schedule 3, Clause 2(r) is 
as follows: — "The travelling expenses and any other expenses in- 
curred by the candidate or his election agent on account of agents 
(including the election agent) clerks, or messengers," 

We, find, therefore, that only one election agent can be ap- 
pointed. 

Issue A — We find that the 26 persons appointed by Respond- 
ent No. 1 on October 18 were not election agents at all within the 
meaning of the term as defined by Rule 2, Clause ((/). Only one 
man can be appointed an election agent. 

Issuc*3 — On October 29, Respondents Nos. 1 and 2 filed docu- 
ments purporting to revoke all but one of the appointments made 
by each of them respectively on October 18, and it is argued for 
Respondent No. 1 that the result of this action was that the one 
man in each case whose appointment was not revoked is to be re- 
garded as the election agent. . 

It is only possible in our opinion to make a valid rcvcKation 
where the original appointment was validly made. In the present 
case w^e have held that Respondents Nos. 1 and 2 failed to make 
valid appointments of election agent as required by Rule 11, 
Clause 2, and therefore it was impossible for them to make any 
valid revocafiom Rule 16 of the Electoral rules, which speaks of 
revocation, lays down that after revocation another election agent 
must be forthwith appointed as a substitute. Revocation therefore 
is preliminary to substitution. In the present case, however, a 
number of appointments were set aside and there was no intention 
of making substitutions in the j^ule 11, Clause 2. Issfte decided in 
ftptour of the Petitioner. / 

I$$U<^ 8 — It is argued on Behalf of the Rcfpdndenf No, 1 that 
th^ appointment of an eiection agent coulcl be made any tirfe^ upto 
i^ovember 30, the date ^^ed for scrutiny of the nomination papers 
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by the Returning Officer and therefore it was possible for the Res- 
pondent No. 1 to make an appointment of an election agent at any 
time upto November 30. 

We do not accept this interpretation of the rules. It is laid 
down that nomination papers were to be attested on October 18, 
1920, and on that day the nomination paper had to be complete. 
Nomination is the work of voters and not of any Official or Attest- 
ing Officer. October 18 was the date by which the nomination 
paper had to be completed. The mere fact that these nomination 
papers were to be examined at a subsequent date does not allow the 
nomination paper to be completed at any date subsequent to 
October 18. In our opinion the candidates were actually nomi- 
nated on October 18, the date when their nomination papers were 
duly attested, and it was necessary for the declaration appointing 
an election agent to be made on or before October 18 and not 
afterwards. Issue decided in favour of the petitioner. 

Issue 7 — Under Rule 42, Clause l(r) the commissioners have 
to see whether the result of the election has been materially effect- 
ed by any non-compliance with the provisions of the Act 

or the rules or regulations made thereunder. In the present case 
we have held that the provisions of Rule 1 1, Clause 2, have not been 
complied with. The rule lays down that no candidate shall be 
deemed to be duly nominated unless he has made a proper declara- 
tion appointing an election agent and no candidate can be elected 
unless duly nominated. Tliere has been therefore an irregularity 
in the present case which has materially affected the result of the 
election. 

Issue 1 — Wc find that the petitioner was the only person who 
was duly non?inated and therefore should have been declared duly 
elected without the holding of a poll. 

Issues 6 and 9 — These issues relate to recriminatory charges. A 
leaflet Ex. L-1 was admitted by the Petitioner as having been pub- 
lished by him. The said leaflet contained among others tw'o allega- 
tions ( 1 ) that the Respondent No. 1 spent a huge sum of money in 
litigation against tenants at a time w'hen serious f}oo<^ had caused 
havoc among them and (2) that the Respondent No. 1 introduced 
the sale of young cows in a fair held in Dumraon estate of which 
he wias the manager. The Commissioners held that "the two accusa- 
tions* were certainly false, and h^d no basis of truth in them,” 
and further ‘that the Petitioner "took no reasonable precautions to 
satisfy himself of the truth, of the allegations made in that doCIKi 
ment,” and .that "dierefore he had no reasonable grounds to be- 
lieve thai the statements made«in Ex. L-1 were true, or for 
lieving that they were false”. It was' Uso held 'that the state- 
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meats, if believed would prejudice the Respondent No. I in the 
minds of the electors of Ballia. 

As a result of our findings we report that the Respondent 
No. 1 has not been duly elected. Wc also find that the Petitioner 
is guilty of corrupt practice as defined by Schedule 4, Part 1, Para- 
graph 4, and is therefore debarred from being elected himself. We 
order that the parties shall pay their own costs. 

Under Rule 45 of the Electoral rules we find that it has beep 
proved that the Petitioner has committed a corrupt practice as 
defined in Schedule 4, Part 1, Paragraph 4, and we do not recom- 
mend that he be exempted from any disqualification he may have 
incurred on this account under the rules. 

Proceedings against Respondent No. 2 were ex parfe. We 
report that he was not duly nominated. 

F. B. Sherring 
Sei.tla Prasad Bajpai 
Krishna Kumar 


UNITED PROVINCES LEGISLATIVE COUNCIL 

basti mohommeda^j rural 

SflANKl ALl {Vc tit toner) 

versus 

MUNSHI ABDUL HAKIM {RespomUni) 

It is not necessary that the declaraiiou as to the appointment of an elec- 
tion agent should made or attested before an attesting orticer. 

A petition will lie against an order of the Returning OJjjccr rejecting a 
nomination paper. 

The petitioner on October 18 presented before the Re- 
turning C^cer of Basti a declaration appointing himself as his 
election agent for the Muhammedan Rural constituency of Basti. 

On October 30, Munshi Abdul Hakim, the rival candidate, 
presented an 8bj<^tion to the effect that the declaration had not 
been made and signed by the Ji^ctitioner in the presence of the 
Attesting Officer. The Returning Officer found that the declara- 
tion made by the Petitioner was invalid, and therefore declared 
that the nomination of the Petitioner was invalid. On the same 
date, he declared that the Respondent, being the only candidate was 
diliy elected as by the decisionf p( the oBjection of Munshi Abdul 
Hakim thw nomination of the Petitioner Jiad *1)060 declared in- 
valid, leaving Munshi Abdul Hakim as*the only candidate.* 

The following issues dere framed: — 
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L Is it necessary that the signature should be made in the 
presence* of the Attesting Officer in order to make the declaration 
valid? 

2. Does not an election petition lie against the order of the 
Returning Officer (rejecting a nomination paper)? 

3. Is not the Respondent liable for costs, if the petition is 
decided against him? 

The word '^declaration’" according to the Respondent means 
that there must be some one to receive the declaration. A declara- 
tion presupposes two persons: one person making the declaration 
and another person receiving it, and therefore, a declaration must 
be made in the presence of some one. It follows, therefore, that 
both the signatures on the declaration and the writing on the de- 
claration should have been made in the presence of the Attesting 
Officer. It is further argued that unless this is done, the declarant 
cannot be held liable. It is possible that the signature may be 
repudiated subsequently and the Returning Officer or Attesting 
Officer can only be satisfied when the signature has been actually 
made in his presence, 

Wc do not agree with this reasoning or with the interpretation 
^suggestcd by the Respondent. The rule says nothing at all as to any 

necessity for the declaration to be signed in the presence of any 
one. If this had been considered necessary, the rule would have 
undoubtedly have said so explicitly. In the absence i^f any such 
requirement in the rule, the Petitioner cannot be held bound to 
have made his signature in the presence of the Attesting Officer. 

There appears to be no force in the argument that unless the 
signature is made in the presence of the Attesting Officer the candi- 
date cannot^bc legally bound by the document. If the candidate 
has presented a declaration purporting to be signed by himself, 
which, as a matter of fact, is found, subsequently not to have been 
so signed, the candidate will undoubtedly be liable to punishment 
under the Criminal Law. It is untrue, therefore, to say that the 
candidate will not be bound by a declaration written and signed 
otherwise than in the presence of the Attesting Qffidfcr. 

It is also untrue to say that the Attesting Officer can only be 
satisfied of the genuineness of the signature if it has been in his 
prosence, when the declaration has been filed by a candidate, the 
preiumption is that that candidate asserts that the signature on the 
declaratiorf is his own, and the Attesting Officer will accept this 
position until some oth(?r person interested made an objeeffonL 
Issue decided in ‘favour of the Petitioner. 

Issue 2 — Rule 42, Ckuse (c) fia^^ been referred to by jthe 
Respondent. It is however admitted v>y him tnat the Electoral 
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rules are rules made under the Act referred to in Rule 42, Clause 
(<r). In the present case the Petitioner alleges that Rule 11, 
Clause 2 of the Electoral rules, has not been properly complied with. 
It is admitted by the Respondent that if Ex-1 (declaration made 
by the Petitioner) was a valid declaration, its non-acceptance by the 
Returning Officer was a non-compliance with the rules. In the 
face of this admission it is not possible for the Respondent to press 
his argument in regard to his issue. We decide this issue against 
the Respondent and in favour of the Petitioner. 

Issue 3 — It is clear that the Respondent placed his argument 
before the Returning Officer in support of his objection and the 
Returning Officer made his decision with reference to that objec- 
tion. The proceedings were initiated by the objection oi tlie Res- 
pondent and not by the Returning Officer himself. We decide 
this issue in favour of the Petitioner. 

The petition is decided in favour of the Petitioner and against 
the Respondent who will pay Rs.200 as costs to the Petitioner. 

F. B. Shirring 

Srri A Plrshad Bajpai 

C. H. B. KliNDALL 

BENGAL LEGISLATIVE COUNCIL 
, BURHANPORE N,M,R. 

BABU ANANDA PRASAD SANYAL {VetUiomr) 

trrsiis 

BABU SURENDRA NARAIN SINCill (Kestumilcni) 

The rules provide lor the hling ol an election [x-tition by a voter and a 
petition cannot be rejected on the ground that ii has Ikcii 4ilcd ‘benami’ at 
the instant of a candidate. 

The election Commissioners have no power to reject a petition on the 
ground of vagueness after it has been admitted by the Governor. 

Issue No. 5 — Is there any legal bar to the maintainability of 
the petition?^ 

We can fincj no legal bar to the maintainability of the peti- 
tion. It is urged that the petition is a 'benami* one, and that really 
it has been brought at the instance of Ramain Babu, and should 
be thrown out. But the rules provide for the filing of a petition 
by an elector, and we sec no force in this objection.. It is *also 
uj^gipd at the outset that the petition shoyld be rejected on account 
of its undoubted vagueness, buc^we wert doubtfuLas to our power 
to do this, once it had been accepted by the Governor. Wc Request- 
ed the Petitioner, howev^,*to furnSh* further particulars as* the 
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petition, as it stood, was one which no man could be expected to 
meet, and this was done within the time allowed by us. 

Various allegations of undue influence, treating, etc. were made 
in petition, but the evidence on all the charges was disbelieved. 
Petition rejected with costs which were fixed at Rs.1,200. 

G. Mumford 
B. L. Banerji 
Radharaman Mukerji 


BEHAR AND ORISSA LEGISLATIVE COUNCIL 
BHAGALPORE NORTH NON MOHOMMEDAN RURAL 

BABU VISHVANATH JHA {Petitioner) 
versus 

SWAMl VIDYANANDA alius BISHVABARAN PRASAD 

(Respondent) 

The jurisdiction of the Election tribunal is defined by the Election 
Rules. 

The election court can only con.sider the question of personal, and not 
of material disqualifications. The juri^sdiction conferred on the Election 
court is necessarily limif^’d by the definite provisions regarding the finali- 
ty of the orders of tlie Returning Ofticcr. The election court is there- 
fore precluded from enquiring into the question of the Respondent’s 
possession of the qualification which entitles him to be entered in the 
electoral roll. 

The first ground on which the election of the Respondent is 
assailed is *'that the Respondent is not a voter and was as such in- 
eligible for election.” Now Section 6(1) (a) of the Election Rules 
lays down that no person shall be eligible for election unless his 
name is registered on the electoral roll of the constituency or of 
any other constituency in the Province. The Respondent is admit- 
tedly registered on the electoral roll of the constituency of Saran 
within this province, but the form of Petitioner’s argument before 
us was that the Respondent had been wrongly so registered. There 
was no suggestion of any failure to comply with che formal proce- 
dure enjoined by the rules and regulations regarding the preparation 
of the electoral roll in question and its revision by the Revising 
Authority, The contention was that the Respondent had been 
wrdngly registered because he did not possess the material qualifica- 
tions specified in the second schedule of the rules. Now Rule 9jU) 
provides that the orders rtiade by the Revising Authority shall be 
final.. It was argued hewever on the petitioner's behalf^that under 
the provisions of Rule 42 tfiif court his jurisdiction to enquire into 
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and decide the question whether the Respondent possessed the qua- 
lificatbns especihed in the Schedule. Reference was also -made to 
the English Law upon the point, and to the decision of the Comnnis> 
sioners in the matter of an election petition by Babu Sashi Bhushan 
Konar printed at page 5 of the Behar and Orrissa Gazette Extra- 
ordinary, dated January 14, 1921 (The Purnea Case). 

It was also pointed out that under Rule 9(1) the Petitioner, 
not being a voter of the Saran constituency, was precluded from^ 
raising any objection to the inclusion of the Respondent’s name 
before the Revising Authority. 

Upon the last point all that we need say is that we presume 
that the legislature contemplated that sudicient safeguards would 
be provided by confining the power of objection to the voters 
of the constituency. With the Law of England we arc not con- 
cerned since our jurisdiction is defined by the Election Ryles. We 
may however point out that even under that law an Election Court 
upon scrutiny will consider only questions of personal and not of 
material disqualification. The disqualification alleged before us is 
of the latter description. Rule 42 no doubt provides inter alia 
that if in the opinion of the Ct)mmissioners the result of the elec- 
tion has been materially effected by any non-compliance with the 
provisions of the Act or the rules and regulations made thereunder, 
the election of the returned candidate would be void. But the 
jurisdiction •hereby granted is necessarily limited by the definite 
provisions of Rule 9 (3) regarding the finality of the order of the 
Revising Officer, and we are satisfied that under this rule we arc 
precluded from enquiring into the question of the Respondent’s 
possession of the necessary qualifications as a voter. We arc con- 
vinced in this view by the conviction that the legisl^urc cannot 
have contemplated the provisions of the cumbrous and elaborate 
procedure of an election commission to determine the simple ques- 
tion of fact concerning the possession of such qualifications. Ac- 
cordingly we declined to hear evidence on this point. 

The petition was accordingly contested only on the ground 
of the allegatidhs jof corrupt practice by the Respondent. The 
allegations on that count were all disbelieved in facts. The Com- 
missioners regarded the petition* as "an impudent and medacious 
attempt to defeat the free choice of electors.’’ The Respondent 
was held entitled to recover from the Pefitioner his costs which 
were fixed at Rs.700. * • 

Douglas.Holunshed Kingsforo 
Muhammad ZAm/H 
RaI BaJHADUR N AREN DR/ 

Krishna Datta 



CENTRAL PROVINCES LEGISLATIVE COUNCIL 
BERAR WEST NON-MOHOMMEDAN URBAN 

S. W. KELKAR {Vetifmier) 
versus 

1. RAO SAHEB R. V. MAHAJANI \ 

2. A.V. KHARE |<Rofo«*»/s) 

Commissioners have no power to go behind the order of the Governor 
admitting a |>ctition» or to send back the petition to him on the ground 
that the petition is n(»t in prtiper form and liable to be rejected on that 
ground. 

Under the C, P. Election Rules the Governor has powder to reject a 
petition only on the ground that the required security has not l>ccn dejx)stt- 

ed. ' 

When the words of a statute are clear, the ordinary rule of interpre- 
tation is to take them in their simple and literal sense. When there is 
some ambiguity, a comnK>n sense and reasonable compliance with the spirit 
of the statute vshould be suRicient. 

The right to vote i$ 4 personal right and all idea of agency in connection 
therewith must be excluded unless otherwise exp; c' sly provided. The 
right is nor capable of being transferred or exercised through agents. 
What is required by the rules to be done by the proposer 01' by seconder or 
by the candidate cannot be permitted to be done by his agents unless there 
is a clear authority for it. 

Regulations differ from province to province, and those of one province 
cannot serve as a guide for the interpretation of ilu* regulation of another 
provim^c, when liie latter are clear. 

There is a great difference in iltc meaning of the expression "sending** 
and of "despatching" or "posting". Despatching and posting are 
mechanical acts wliich should not be confounded with the act of send- 
ing. The mechanical act can be done by anybody, even by a servant. 
The sending of a letter is an intelligent act and it has to be performed 
by the person sending. , 

The nomination pajxrs of the uvo candidates were sent by post to the 
Q>mmissioncr, who was Returning Oiliccr of the constituency. The 
officer on scrutinising Mr, Khare’s nomination pajXT was of opinion that 
it was on certain grounds invalicl, and he therefore rcjecied it. He found 
Rao Saheb Mahajani’s nomination paper to be in order, and there being 
thus only one candidate left for the scat, the Returning Officer de^ared 
the Respondent No, as being duly elected, ^ 

Tb the petition there only on«f ^spondent. cited, and he was 
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Rao Saheb Mahajani. Mr, Khare was on his own application 
quently joined as correspondent to these proceedings before us. 
The petitioner urged tliat Mr, Khare’s nomination paper was perfect- 
ly valid and was wrongly rejected by the Returning Ofiiccr. He 
attacked the election of the Respondent No. 1 on the ground that 
he was not under the rules eligible for election and that his nomina- 
tion paper was not in order. He therefore prayed that that election 
of the Respondent No, 1 should be declared void and that the Res- 
pondent No. 2 should be declared, duly elected. ^ 

At the outset, a preliminary objection was taken on behalf of 
the Respondent No. 1 that the election petition was not in order 
and was liable to be dismissed by the Governor. The ground urged 
was that the Petitioner should have originally joined Mr. Khare as 
a Respondent to the petition as required by Rule 27. The learned 
pleader for the Respondent Nt>. I therefore requested us that the 
point be referred to the Governor/ for orders, and to* keep the 
enquiry into the petition pending till the final orders were received. 

We are of opinion that there was no force in the objection 
and that it was quite unnecessary to return the election petition 
to the Governor and to keep the prest*nt proceedings pending. In 
order to understand our reasons for overruling the objection, a 
reference to rules cited for the Responllcnt No. I is necessary, 
rhere are Rules Nos. 27, 28 and 28(1) of the Berar Electoral Rules, 
as published in the Central Provinces Extraordinary Gazette of 
August 5, 1920. Rule 27 lays down that the Petitioner, if he claims 
a declaration that a certain candidate has been elected, shall join 
as Respondents all other candidates who were nominated at the 
election. Rule 28 requires a deposit of security for costs by the 
Petitioner. Rule 29(1) runs as follows: — 

"'If the provisions of the Rule 27 arc not complUd with, the 
Governor shall dismiss the petition.” 

It was thus contended for the Respondent No. 1 that, as the 
Petitioner in his petition claimed that Mr. Khare had been duly 
elected, he was under Rule 27 bound to join him as a Respondent 
and his not h»ing done so, the petition was liable to be dismissed. 

To us it appears that the figure 27 mentioned in Rule 29(1) 
was a misprint for 28. This wiH be apparent, if we compare these 
rules with their corresponding draft rules published in the Central 
Provinces Gazette of July 10, last and also with the corresponding 
rules for the Central Provinces.* The Central Provinces rules 
corresponding to 27, 28 and 29 are rejipectively 32, 33 and 34. 
The wordiijg of these rules is •identical. Undfr‘r*Rulc 54(1) of 
the Central Provinces rules, the clectioii petition is liable for dis- 
missal, only if the provisitns of Rule 33 are not complied with. 
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In Rule 34(1) no mention whatever is made of Rule 32. 

Similarly, in the draft rules corresponding numbers were 26, 
27 and 28. In Rule 28(1) of the draft rules, mention is made of 
Rule 27 and not of 26. It therefore appears that when rules 
were finally passed, they were renumbered and that through in- 
advertance the original figure of 27 appearing in the last rule was 
left uncorrected. 

This will show that the Governor has been given power to 
dismiss an election petition only in case the required security for 
costs is not deposited. The |>etition is not liable to be dismissed 
for non-joinder of any party. 

Even assuming that figure 27 as given in Rule 29(1) is not 
a misprint for 28, and even assuming that the petition was liable 
to be dismissed by the Governor, the ^mmissioners have no power 
to return it. They could not go behind their own appointment 
and refer' back the petition to the Governor, on the ground that 
it was not in proper form and was therefore liable to be dismissed. 
Moreover, there is a distinct statement by the Governor in order 
appointing the present Commission that the Petitioner had fully 
complied with the rules in this behalf. On these grounds we over- 
ruled the objection. 

In order to understabd the grounds on which the validity of 
Mr. Kharc’s nomination paper is questioned, it is necessary' to state 
how it was prepared and how it was sent to the Returning Officer. 
The proposer, the seconder and the candidate all three appeared 
before the District Judge on October 21, 1920, and made their 
signatures on it in his presence. They requested the District Judge 
to endorse on the nomination paper a certificate that they had 
signed in his presence, and that they were electors in the consti- 
tuency as required by Regulation 2(2) under Rule 12. The Dis- 
trict Judge made an endorsement on the nomination paper to the 
effect that the proposer, the seconder and the candidate had signed 
it in his presence, but as regards the second part of the certificate 
he told them that he could not give it, as the final Electoral rolls 
for the constituency were not in his office. Mr. Khare then took 
the nomination paper to the Deputy Commissioiier, who endorsed 
on it a certificate that the candidate, the proper and the seconder 
were electors in the constituency. This nomination paper remain- 
ed Vith Mr. Khare and fie sent it on through post to the Return- 
ing' Officer with a covering Icttei from him on October 23, 1920. 
It was also accompanied^ by a declaration appointing himself as 
his election agent. That declaration was in a plain paper and was 
not stamped. In the covering letter Mr. Khare wrote to the 
ReKirmng Officer that according to his view, the declaration did 
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not require any stamp, but that if it did require any, an intimation 
might be sent to him so as to enable him to supply it. . 

^ r The following points were fixed for determination: — 

1. Were the two certificates on the nomination paper of 
Mr, Khare obtained under circumstances alleged by the Petitioner? 

2. Are the two certificates valid under the Regulation 2(2),‘ 
made under Rule 12? 

3. (a) Was the nomination paper of Mr. Khare sent through 
post by him at the instance and under instructions of the Petitioner 
or the seconder or both as alleged? 

(b) If so, was such sending by Mr. Khare valid and 

suflScient? 

4. What is the requirement of Regulation 2 with regard to 
the sending of the nomination paper by post? 

5. Did the declaration of election agent by Mr. Khare re- 
quire to be on a stamp paper, and if so, is the nomin'^ition paper 
rendered void for want of it? Is this declaration of appointment 
also void, because of its not mentioning the constituency? 

6. Is the nomination paper of Mr. Khare, if otherwise valid, 
rendered void by reason of his sending a letter along with it? 

7. Arc the defects in the nomination paper of Mr, Khare 
trivial and as such will not vitiate his nomination paper? 

8. (a) Is the document filed by Rao Saheb Mahajani a 
declaration of appointment of an election agent as required by 
Rule 10(2)? 

(b) Is the declaration of appointment of election agent 
by Rao Saheb Mahajani invalid for reasons given by the petitioner, 
i As regards the petitioner’s allegations that Mr. Khare was 
authorised by the proposer and the seconder to get the second 
certificate from the Deputy Commissioner to do* all that was 
necessary for the completing the nomination paper and to send 
it by post on their behalf to the Returning Officer, we have the 
affidavits of the petitioner and the Respondent No. 2. No counter 
affidavit has been filed by the Respondent No. 1. It must there- 
fore, for th4»purposes of these proceedings, be taken that both 
Mr. Cama and "Mr, Kclkar had asked Mr. Khare to go to the 
Deputy Commissioner on their behalf. Mr. Cama had asked 
Mr. Khare to do all that was necessary for tjie completion of the 
nomination form. Both Mr. Cama and ‘Mr. Kclkar were engaged 
on other work and so they asked Mr. Khare to do the needful. 
These facts have been substantiated by the affidavits. This dis- 
poses off i^es 1 and 3(«). • 

I „ Regulation 1 describes how nonyiv>c>dh is to be made by means 
of a nomination paper, v^iicn is to be subscribed by two electors in 



22 


INDIAN FLECTION PETITIONS 


the constituency as proposer and seconder^ the candidate himself 
signing it in token of his having assented to his nomination. Regu- 
lation 2 is as follows: — 

*'2. (1) Save as provided in Clause (2) every nomination 

paper shall be presented to the Returning Officer at his head-quar- 
ters office by the proposer and seconder after the republication of 
the roll and before the date appointed by Government for the 
scrutiny of nomination papers. Provided that the candidate has 
signed the nomination paper in token of assent, he need not attend 
before the Returning Officer. 

(2) A candidate may be nominated by a nomination 
paper sent by post so as to reach the Returning Officer before the 
expiry of the period aforesaid. The proposer and seconder shall 
append to such nomination paper a certificate from a Ga/ettcd, 
revenue or judicial officer, that they have signed the paper in his 
presence and that they arc electors in the constituency.” 

It was very earnestly represented to us on behalf of the Peti- 
tioner that the election rules should be interpreted liberally, and 
that a natural and common sense interpretation should be put on 
them, specially in view of the fact that the new Reformed Councils 
affected a large number of electors, a very large majority of whom 
were not at all experienced in election matters. It was urged that 
the framers of the rules could never liave expected a strict, tight, 
and literal compliance with them, and that all what th'*y wanted 
was a common sense and reasonable compliance with their spirit, 
as the rules had to be interpreted by and followed by ordinary 
common villagers. There is undoubtedly considerable force In this 
argument and wc arc in general agreement with it. At the same 
time, we cannot condone ov uverkH)k any breach of or non- 
compliance wVth an express rule, the effect of which would be to 
substantially offend the wording and the spirit thereof. When 
the words are perfectly clear, the ordinary rule for the interpreta- 
tion of statutes is to take them in their simple and literal sense. 

The right to vote and to elect is a personal and individual right 
and all idea of agency therewith must be excluded, "unless other- 
wise expressly permitted. The right is not capable of being trans- 
ferred br exercised through agents! The general principle, that 
wdia^gvcr one is entitled or required to do can be done by his duly 
appointed agent, has therefore no application to the exercise of 
the right conferred by the Government. An agent may be ap- 
pointed for the purpose of executing any deed, or making any 
contract, or doing any other act on* behalf of the prinqinle, which 
the principle might himSclf , execute, ipake, or do; except for the 
purpbse of exercising a power or auth6nty conferred, or of per- 
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forming a duty imposed, on the principal personally, the exercise 
of which involves discretion, or skill, or for the purpose of doing 
an act which the principle is required by or pursuant to any 
statute, to do in his own proper person. "'The exercise of the 
right to vote and to elect or to stand as a candidate is a personal 
and individual right and it cannot be delegated. What is re- 
quired under the rules to be done by the proposer, or by the 
seconder, or by the candidate, or by an elector cannot be permitted 
to be done by his agent: unless there is clear authority for ^it. 
This we consider as being the principle of the whole scheme of 
elections. 

Regulation 2(1) prescribes that the nomination paper should 
be presented to the Returning Othcer by the proposer and the 
seconder and we do nor think that it could ever be the intention 
of the framers that this duty should be done through agents. 
Though the words ''in person or '"themselves*" are not to be found 
in the regulation, it could not be said that the proposer and the 
seconder could employ an agent and could do the presentation 
through him. An elector cannot give his vote through an agent, 
except in certain specihed cases in which it is expressly permitted, 
the nomination paper has to be transmitted to the Returning Officer 
personally by the proposer and seconder. If they cannot person- 
ally go, permissum is given to them to send it to the Returning 
Officer thfougli post on the observance of certain procedure. 

We have quoted at length Regulation 2. It consists of 2 
clauses; the first sentence of the second clause is in the passive form 
and is silent as to by whom the nomination paper is to be sent. 
It is therefore contended for the Petitioner tliat tlie nomination 
paper could be seni by the candidate himself and that it was nut 
necessary for its validity that it should be sent oni^ by the pro- 
poser and the seconder. According to the Petitioner's learned 
pleader, the absence of the subject in the first sentence was to 
indicate that the nomination paper could be sent even by a total 
stranger. The two clauses constitute one rule of procedure, the 
second c!au,se«J>cing merely a proviso to the first. The principle 
and the primar mode, by which the nomination paper was to l>c 
prepared and transmitted to t4\e Returning Officer, is prescribed 
by the first clause, an exception to it being ^given in the second. 
The second clause merely gives an exception and permits ^ de- 
parture in procedure from th;n: laid down in Clau|c (1), in- 
asmuch as it permits the sending of the#nomination paper through 
post. Thty^two clauses are t(f be reafl togetljc^ and on reading 
them we come to the conclusion that the duty of transmitting the 
nomination paper to the t^tturning C)5icer has been cast uport the 
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proposer and the seconder. They arc to either personally present 
it to the. Returning Officer at his headquarters or to send it 
through post. The very second sentence in Sub-clause (2) would 
show that the whole work in connection with the nomination paper 
and in connection with its transmission to the Returning Officer 
was to be done by the proposer and the seconder and that a candi- 
date was to have no hand in it, except to give assent by signing the 
nomination pa|>er. 

Our attention has been drawn to the rules framed for certain 
other provinces, which permit the presentation of the nomination 
paper by the candidate himself, and we are therefore asked to 
hold that the taking of a part by the candidate could not have 
been objected to by the framers of the Central Provinces and Berar 
Regulations. It has to be mentioned that regulations differ from 
province to province, and those of other provinces cannot there- 
fore guide us in the interpretation of our own, when these are 
clear. It is worth mentioning that in the Punjab it is not neces- 
sary that the person who delivers the nomination paper should be 
either the candidate, or his proposer, or seconder and that it could 
be delivered even by a mere stranger. Different circumstances 
prevail in different provinces and that probably accounts for the 
necessity of prescribing different procedure for them. When a 
nomination paper has to l>e delivered by the candidate or by his 
proposer or seconder, its presentation by a stranger is invalid. See 
Monks p, Jackson (1 C. P. D. 683). Because in the Punjab, the 
delivery of a nomination paper by a stranger is not considered 
objectionable, it would not follow that its presentation by a stran- 
ger in the Central Provinces or in Berar should be considered as 
valid. Simila,rly, because in certain other provinces the presenta- 
tion of a nomination paper is permitted to be made by the candi- 
date, it does not follow that it could be made by the candidate in 
our province, when our rules do not permit this to be done. It is 
not possible for us to say why in Berar and in Central Provinces 
the presentation of a nomination paper to the Returning Officer 
was required to be made by the proposer and the secefttder, and why 
it was not permitted to be made by the candidate himself, as in 
Behar and Orissa, or by a stranger as in the Punjab. But if we 
could' hazard a guesst the objection of the framers of the regula- 
tions^ fox' the Central Provinces appears to have been to keep the 
whole thing in connection with the nomination in the hands of the 
proposer and the seconder, WinBuenced by the candidate, who was 
to remain ii\ the back ground. The object was apparently to give 
a fr^ choice to the proposer tand the* s^onder and to give them 
liberty of changing their minds even at 'the last moment. 
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In the present case the nomination paper was in fact sent 
by Mr. Khare. It is no Soubt true that he was directed by the 
proposer and the seconder to send it but as we have already observ- 
ed, the duty could not be delegated. It was not a mere mechanical 
act which was done by Mr. Khare. A separate letter from him 
was sent along with the nomination paper and its wording would 
show that he w'as the real sender. In that letter no mention what- 
soever was made that Mr. Khare was forw'arding the nomination 
paper on behalf of the proposer and the seconder, or that he was 
acting as* their agent and on their behalf. He purported to send 
the nomination papers himself. The intelligent part of sending 
the nomination paper was done by him. It seems necessary to 
point out that there is a great difference in the meanings of the ex- 
pression "sending” and of "despatching”; or "posting”. Despatch- 
ing and posting in the post-bo.x is a mechanical act which should 
not be confounded with the act of sending. The mechanical act 
can be done by anybody, even by a servant. The sending of a 
letter is an intelligent act and it has to be done by the proposer and 
the seconder. An illiterate person may get a letter written for 
him by another, but he will be the sender, and not the writer, 
though the letter may be taken to the ptpt-office by a third pcrs«an 
and though the address on the envelope be w'ritten by a stranger. 
In the present case it was Mr. Khare w'ho sent the nomination paper 
in his own name with a covering letter from himself. He was 
thus the actual sender. The intelligent act of sending which is 
entirely different from the act of despatching or posting in the 
post-box could not be delegated by the proposer and the seconder. 
They had got to do it personally and in our opinion therefore the 
nomination paper was not in this case properly sent and was 
therefore invalid. 

As arlcady stated there were two certificates separately en- 
dorsed on Mr. Kharc’s nomination paper by two different officers. 
It was urged for the Respondent No. 1 that this was not in con- 
formity with the requirements of Clause (2) of Regulation 2, and 
that it rcquir«nii one certificate certifying both facts and signed 
by one officer. ’S^e were asked to interpret the second sentence of 
Clause (2) by putting upon if a strictly grammatical construc- 
tion and in this connection there was a very interesting argurQent 
addressed to us. According to one side, the sentence was complex 
one, while on the other, it was iSrged that it was com|»ound. In 
our opinion it is unnecessary to go into the* grammatical construction 
of the sentence as the meaning *is plain enough.. All that the rule 
requires is the certification jof certv^^ fitts by an officer of a 
certain status, it is immaftrial whether those facts are certified 
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by means of one certificate from one officer or by two or more 
certificates given by different officers. It is well-known rule of 
interpretation that words in the singular include the plural and 
vice vena, unless there is anything repugnant in the subject or con- 
text (C P. General Clauses Act I of 1914, Section 12). By the 
mere fact that before the word "certificate” the article "a” is 
put in it docs not follow that one certificate was intended and that 
the plurality thereof meant to be excluded. There is nothing in 
the regulation indicating the necessity of or importance of only 
one certificate. Our opinion therefore is that Mr. Khare’s nomi- 
nation paper was not invalid, merely on the ground that there were 
two certificates endorsed on it instead of one. The requirements 
of certificates were substantially complied with, except in one 
particular which shall be presently mentioned. 

The rule requires that the certificate is to be appended by the 
proposer and the seconder. In the present case, the second certi- 
ficate was obtained by Mr. Kharc. It was therefore he, who must 
be considered to have appended it. The fact that the certificate 
was endorsed on the back of the nomination paper itself and was 
not separately attached to it docs not make any difference. The 
regulation required that the certificate was to be appended by the 
proposer and the seconder and this duty could not be delegated. 
The candidate could not undertake this duty on their behalf. 
Neither the proposer nor the seconder was present at the time the 
second certificate was obtained by Mr. Khare. Our opinion there- 
fore is that the second certificate was obtained or appended as 
required by the regulations and thus the nomination paper was 
invalid. 

The defects pointed out above were not trivial or insignificant 
and they did not amount to a mere irregularity. When a certain 
procedure is laid down, it must be presumed that it was meant to 
be followed, and that its non-observance would make the proceed- 
ing inoperative and invalid. The procedure prescribed in this case 
was substantially disregarded, making Mr. Kharc’s nomination in- 
valid. 

It was contended that the declaration of the Election Agent 
made by Mr. Khare required to be on a one-rupee stamp. Article 4, 
Schedule 1 of the Stamp Act being quoted in support thereof. 
The article runs as follows: — 

"Affidavit — including an affirmation or declaration in the case 
of persons by law allowe'd to affirm or declare instead of swearing” 
— one rupee. • ‘ ». 

The declaration required by Ru’e 1,0(2) of the Berar Electoral 
Rules cannot be classed as an affidavit. It is not required to be 
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made before a Magistrate or a Judge or an officer having power to 
administer an oath or affirmation. The article of the Stamp Act 
in our opinion presupposes that the affidavit or declaration has to 
be made before a person having an authority to make a declaration. 

Tlie declaration under Rule 10(2) cannot also be considered to 
be a power-of-attorney. In our opinion therefore the declaration’ 
of an election agent made by Mr. Khare did not require a stamp. 
It was also not bad because it did not specifically mention the con- 
stituency. The nomination paper along with which it was serrt, 
would show that it was in respect of his candidature for the West 
Berar Non-Mohommedan Urban Constituency. 

Our conclusions arc that the nomination of Respondent 
No. 2 was not valid, that the nomination and election of Res- 
pondent No. 1 was valid, and that the petition is liable to be dis- 
missed. Costs assessed at Rs.250. 

Rao Bahadur W. R.*Dhoblf 
M. R. Pathak 
H. P. Bhargava 


UNITED PROVINCES LEGISLATIVE COUNCIL 
BULANDSHAHR EAST NON-MOHOMMEDAN RURAL 

AMAR SINGH, Rai Bahadur, o.b.f. {Petitioner) 

versus 

PUNDIT NANAK CHAND {Respondent) 

ft is true that particulars arc required only of corrupt practices .alleged 
in the petition. But even in cases ol alleged irregularities a concise 
statement of facts from which the alleged irregularities arc lo be inferred 
should be given. 

An election will lx* set aside on .account of any non-compli.ancc with 
the rules when the result of the election was in fact materially affect- 
ed and not when the result of the election might conceivably have been 
affected. ^mu:t be shown that but for the alleged irregularity or 
non-compliance wdth the rules, the respondent would not have secured 
the majority obtained by him.* 

A disabling statute must be strictly construed, 

Paragraphs 3, 4 and J of ^thc petifion were struck’ oft for 
vagueness. The paragraphs ran*as follow: — 

PARAPRAPH*3 

"That at Manikpore and several other polling static^ regu- 
lations 17(5) and 1 9 v3e«e not contplied with and such non- 
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compliance materially clffectcd the result of the election/" 

PARAGRAPH 4 

"'That at Sarai Bhabila recording of votes was stopped for 
about half an hour in the middle on account of which many voters 
could not record their votes for want of time/" 

PARAGRAPH f 

"That at several places persons applied for a voting paper 
imder false personifications and were wrongly identified/" 

About paragraph 4 the Commissioners said "This paragraph is 
somewhat vague, but we would have been prepared t€> enquire into 
it. It was however withdrawn by the Petitioner's counsel.’" 

Paragraphs 2 and 5 do not contain any statement of material 
facts, as required by Rule 31. 

We are of opinion that it would be dangerous precedent to en- 
courage any laxity with regard to Rule 31. It was said in Worces- 
tor case (1892) quoted in Hammond’s Indian Electioneering, 
page 1 H, that "to deliver particulars which contain nothing but 
the name of the candidate and the character of the offence sugges- 
ted and leave everything else in blank and to attempt under them 
to fish out some possible materials from which the blank may be 
filled up is an abuse of procedure.” It is true that the WT)rd 
"particulars’" is restricted in Rule 31 to corrupt practices, and the 
facts alleged in Paragraphs 3 and 4 are mere irregularities. But 
we are not prepared to dispense with the concise statement of 
material facts required by Rule 31, and wc cannot accept Para- 
graph 3 as containing any statement of facts whatever. Para- 
graph 5 alleges |X?rsonation, but it gives no particulars whatever. 
Paragraphs 3, 4 and T arc struck out. 

We theft prtKced to enquire into Paragraph 2. Paragraph 2 
is "that at Manikpore polling station a quarrel ensued betw^^en the 
presiding officer and some of the voters wdiich prevented the re- 
cording of votes from about 2 p.m. and the election had to be stop- 
ped altogether at 3-H p.m. or about it on account of which 
hundreds of voters had to go away wdthour giving ilieir votes, most 
of whom would have voted for the petitioner."" 

We now pass on to facts, ancf here we have to depend mainly 
on JVIr. Eastwocnl’s .report. Ex. 2. Mr. Eastwood w^as the chief 
palUng officer at Manikj^ore. He had three colleagues. The four 
polling ofikrers were provided wiA four tables, which stood in the 
Manikpore village school/, They were all in the same room. Poll- 
ing proceeded sihmltaneously for fhe United Provinces Legislative 
Council and for the rndiatk Legislatov^ Assembly, Each polling 
officer dealt with both electbns. The system wls that the elect- 
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oral roll was divided into four portions according to patw'aris’ cir- 
cles. A certain number of these circles was allotted to each poll- 
ing officer. The voters were admitted at the gate of the school 
compound, where a police guard was stationed. Four pathways 
led from tlie gate to the four polling officers and the voters were 
admitted in batches of ten for each pathway. They left the 
compound by another exit. The hours of polling fixed by 
Government were 8 a.m. to 4 p.m. But no vote, or very few 
were recorded before 9 a.m., and polling was slack till about 1 1 
Polling was then brisk and by 12 o’clock the crowd outside tlie 
gate was getting uncontrolable. The reason for this was that it 
was market day at Manikpore and the polling station, rather un- 
fortunately was situated on the edge of the market, so the crowd 
outside Manikpore polling station was greater than at other polling 
stations. Between 12 and 2 Mr. I\astw(H)d had to go in person 
to the gate of the compound in order to regulate the admission of 
voters. This, however, caused no interruption in the voting. His 
three colleagues were sitting at their tables issuing voting papers, 
and he himself was always able to deal with all the voters who had 
accumulated in his absence. He says ’'1 was always able to work 
oft the waiting list before going out agayist, except the last time.” 
”At half past two the crowd got out of hand and burst througli 
the gate of the school compound. Apparently they did not enter 
the schex)! itself in large numbers for a time, but ultimately they 
did so, and to quote Mr. I'astw'^ood’s report '’By 3 o’clock the 
position became impossible as the crowds of voters simply swamped 
the rtK^m and the presiding officers and clerks could do nothing. 
Every effort w^as made to clear the nx)m, but in vain. At 3-13 
p.M. I w'as compelled to stop the election proceedings/’ 

These are the facts. It is quite clear and it is not denied by 
the Respondent that the regulation prescribing the hours of voting 
was not complied with. Voting ought to have gone on till 
4 o’clock. It was definitely stopped at 3-15 p.m. It is clear that 
no voting at all itK>k place after 3, and probably very little after 
half past two.** for the purposes of our calculation wc have ac- 
cepted the figure ”2.50” as the time when voting ceased to be 
possible. The figure was accepted by the Petitioner. 

It was argued for the Petitioner that he l^d only to show^that 
it is possible that the result of election ifiight have been affocted. 
Wc are unable to accept this position. Section 42 dh'ects us to 
report that the election is void if in oyf opinion the result of the 
election wa?i^ materially affecte3. It dcx*s not say thaj wc arc to 
declare the election void because th€» fcsult of the electiewf 
have been effected. In forming our opinion wc have made use 
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of two methods of calcuJatbn. In the first of these we have res- 
tricted ourselves to what took place at the Manikporc polling 
station. The total number of votes is 2,387. The total number of 
votes recorded is 877. There were thus 1,510 voters who did not 
vote. But it is quite clear that in no circumstances would the 
whole of these voters have succeeded in recording their votes. 
We have it from EastwcK>d that the voters did not commence 
to arrive till 9 a.m. and that the voting was not brisk before 
ri A.M, We have given full weight to this evidence by reckoning 
the whole period from 8 a.m. to 11 a.m. as equivalent to only 
one hour of brisk voting. We have been 3 */2 hours from 11 a.m. 
to 2-30 P.M. during which voting went on as fast as the polling 
officers could deal with it. We reckoned this as 3*/2 hours of brisk 
voting. Adding one hour for the peri(xi from 8 a.m. to 1 1 a.m. 
we obtained 4f/j hours of brisk voting. During that time 877 
votes were recorded. If the polling station had remained open for 
another hour and a half, one-third of this number if additional 
votes would have recorded, that is 292 voters would have been able 
to record their votes. From this calculation it is clear that, even 
if the whole 1510 voters had been present the polling officers would 
have been quite unable jo record so many votes. Now Nanak 
Chand’s majority was 243, so if the whole 292 voters had voted 
for Arnar Singh, the result of the election would have been affected. 
But we arc of opinion that it is not possible that he could have 
succeeded in polling all the remaining votes, and that no other 
candidate would have polled any. Of the 877 votes actually polled 
341 were cast for Amar Singh and 277 for Nanak Chand. There 
is no evidence to show that this pri>portion would not have been 
maintained after 2-30 p.m. If it had been maintained the Peti- 
tioner Amar Singh would have obtained 113 votes out of 292. 
The Respondent Nanak Chand would have obtained 92. The 
difference between them would only amount to 12 votes, which 
would not wipe out the majority of 243. Of course these cal- 
culations arc approximate, but the margin of error is not large. 

Our second calculation proceeds on a consideration of the 
other {X)lling stations. We have taken the total Electoral Roll 
of the whole constituency, cxcludiVig only Manikpore. The result 
is 2i>,392. In the same way we have taken the total number who 
recorded their votes, excluding Manikpore. The result is 9,828. 
We have reckoned how many persons would have voted at Manikpore 
if the voting had taken *^lace on the average of the rest of the 
constituency. TIk‘ result is 1,144. The number yho actually 
voted k 877. The nuhibor swho were prevented from recording 
their votes would be 267. This figiire is smaller than the first 
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figure, which is 292, but the result is practically the same. The 
majority would have been reduced by about 21 votes. 

It is in evidence that a number of identification slips were 
issued in respect of which no votes were recorded. When the 
voting was interrupted, there w'cre naturally a number of voters 
who held in their identification slips. I'lfty-nine of these have' 
been prcxluced by Sohan Lai, who was representative at this polling 
station of the Respondent Nanak Chand. A smaller number were 
thrown on the table and were sent to the headquarter by the 
polling officer. This is additional evidence that there were voters 
who were prevented from voting by the disturbance and the clos- 
ing of the poll. But tliis point is not in issue. It is also evident 
that a large proportion of these voters were Nanak Chand’s sup- 
porters, for otherwise identification slips would not have found 
their way to the hands of Nanak Chand's man. We are there- 
fore in a position to say with great conlidencc that the result of the 
election was not materially aifected by what look place at 'Manik- 
porc. 

recommend that the Petitioner pay Respondent’s costs, 
which we have fixed at Rs.95 0. 

SiMnsoN 
L/R. NitAVH 

Saiyh) Muhammad Sham 


INDIAN LEGISLATIVE ASSEMBLY 
EAST PUNJAB CASE (MOHOMMEDAN) 

K. B. MIR MOHAMMAD KHAN {Petittomr) 
versus 

LIEUTENANT NAWAB MOHAMMAD IBRAHIM ALI 
KHAN ( Respoudeut) 

The d«^i43r.ition of the .ip|xiimnKni of an election agent h not required 
to lx: on a ftamped p.qx'r, A circular rctjuiiing tlut declaration must 
be stamped uiih a fee of Rc. J *s’as therefore held to l»ave no binding force. 

Such a declaration cannot l>c classed as power^of -attorney. 

When the declaration of the apfxaintyumt *of Respondent’s dfection 
agent was deposited with the •returning olficer as required by t\*ction 
rules, the fact that it was returned to dc|x>siior docs not affect tlic 
validity of the deposit. • * ^ , 

Lithographed post-cards soliciting votes# issued to vote's shjjuld bear 
on their face the name and address of the printer and publisficr tkert^f. 
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The non-compirance with this is a corrupt practice within the meaning 
of Part 2 of Schedule 4 of the Legislative Assembly Election Rules, and 
would avoid the election if it is proved that it turned the scale in favour 
of the Respondent. 

The Respondent’s nomination paper, containing a declaration, 
dated November 3 , 1920, by the Respondent to the effect that he 
had appointed an election agent, was delivered at the Returning 
Officer’s office on November 5, 1920. It was accompanied by a 
declaration on plain paper, dated October 12, 1920, by which the 
Respondent appointed Muhammad Isni.ail Khan his election agent. 
This declaration was returned by the Head clerk of the Returning 
Officer (the Returning Officer, who was the Commissioner of 
Ambala Division being on tour) to the presenter, who was Muham- 
mad Ismail Khan himscii, on the ground that it should be on a 
stamped paper. The Respondent was away on a visit to Maler 
Kotla and'thcrc was delay in obtaining another declaration from 
him, but one was eventually made by him, on stamped paper, at 
about 9 A.M. on November 8 , 1920 and sent to Ambala the same 
day at a time which is stated in the Returning Officer’s order to have 
been 12-40 r.M. The latest time for delivery of nomination papers 
to the Returning Olficer was, in the ease of this constituency, 
n(X)n on November 8, 1920. 

The crucial issue is admittedly whether the declaration, dated 
October 12 , 1920, is required to be on a stamped paper or nut. 
If it was not, then the nomination of the Respondent was com- 
plete and in order, for we have no hesitation in finding that the 
provisions of the last sentence of Rcgulatioii 2 in Punjab Govern- 
ment Notification No. 9. dated July 31, 1920, directing that the 
declaration required by Rule 11(2) shall be deposited by the 
candidate or his agent with the Returning Officer was duly ful- 
filled. It was delivered to the Returning Officer’s office by the 
candidate’s election agent, and the f.ict that it was thereafter re- 
turned to him does not impair the validity of the deposit, as such. 
Moreover, no d.uc fur the deposit of the declaration is fixed by 
rules or regulations, and. in the absence thereof, w’c mw not prepared 
to fix any date arbitrarily or to hold that such date has been fixed 
by implication. 

In Paragraph 7, of a circular of instructions issued by the Pro- 
visional Reforms Oimmissioner, under date October 4, 1920, it 
is said lhai the declaration must be stamped with a fee of Re.l, 
but no reason is given for the view that a stamp is required, and 
we cannot hold that the direction 'in this circular has any binding 
force." As’ii happens, the qqestion has already been the subject of 
a division by the Election Commission in the province of Bihar 
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and Orissa (Shahabad Central case page 7S) the Commissioners held 
that no stamp was required. There, however, it appears to have 
been argued that the declaration now in question fell under 
Article 4 of Schedule 1 of Indian Stamp Act (2 of 1899), whereas 
here the Petitioner’s counsel has urged that it is as a power-of- 
attorney falling under Article 48 (r) or (g) of the schedule that 
it requires a fee. He admits that the reasoning of the Bihar and 
Orissa Commissioners is incontrovertible on the application of 
Article 4. His position amounts to this that the declaration must 
be a power-of-attorney because it authorises a person to act for 
another and we understand him to adduce no other argument. 

Now we are by no means satisfied that the declaration in ques- 
tion can properly be classed as a power-of-attorney. It is true 
that the definition of the term in Section 2(21) of the Stamp Act 
merely says that power-of-attorney includes any instrument em- 
powering a specified person to act for and in the name of the 
person executing it, and is therefore not exhaustive, but, as it is 
sought to impose a disability on the Respondent by invoking the 
provisions of the Stamp Act we should, on the ordinary rule for 
the construction of statutes require the Petitioner strictly to show 
without the possibility of doubt, that the Respondent is so dis- 
qualified. 

The applicability of a power-of-attorney (as it is to be under- 
stood from Section 2(21) of Article 48 of the Stamp Act) to 
the relation of a candidate and his election agent is at least open 
to doubt. The rules allow a candidate to act as his own election 
agent and should he chose to act, the execution of a power-of- 
attorney would be clearly inappropriate. We are not impressed 
with the argument that in such cases no stamp would* be required, 
whereas, if the candidate appointed another person as his election 
agent, it would be required. Again, there are duties imposed on 
an election agent which he performs in propria persona: thus 
under Rule 19 of the Electoral Rules, every election agent has to 
keep regular books of account and this duty is not one which the 
candidate authofis«s him to perform. Further, the rules do not 
specifically lay down that a posyer-of -attorney is to be executed, 
as we should have expected to find and, on the principle already 
alluded to, we should be reluctant to import intb them any liability 
not specified in them and tending to disable a candidate. The 
word "declaration”, as used in the rules, y itself also a legal term: 
it appears in Article 4 of Schedule I of Stamp Ac^ and we incline 
to the view that, if it is sought to impose % fee ’upon a'docyment 
which is called by the legislatpVe a dec&t^tion, it should be unposed 
under an article in which that word is used. On a reasonable 
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construction it would appear to us that the declaration in question 
is intended to be an intimation to the authorities on the part of 
the candidate that a certain person will be responsible for carrying 
out the duties of an election agents although the framers of the 
rules have chosen to combine the declaration with the actual ap- 
pointment as the wording of Rule 11(2) shows: appointment is 
also a legal term — it appears, for instance, in Article 7 of Schedule 1 
of the Stamp Act, but it is not argued that an appointment, as 
such, is liable to a fee. 

Lastly, Petitioner’s counsel has been unable to satisfy us that, 
even if the declaration should have been on a stamped paper, it 
could not be validated for the purpose of the Stamp Act by sub- 
sequent affixing of a stamp, with or without a penalty. 

As we have decided in favour of the declaration of October 12, 
1920, any^ discussion of the declaration of November 8 would be 
superfluous. 

It is admitted by the Respondent that lithographed post-cards 
to electors soliciting votes, such post-cards not bearing on their 
face the name and address of the printer and publisher were 
issued at his direction. This is a corrupt practice under Rule 8, 
Part 2 of Schedule 4 of*thc rules, but can we have the effect of 
avoiding the election only if it be proved that the election of the 
returned candidate has been procured or induced, or the result 
of the election has been materially affected thereby (Rule 
42(1) (a ) ) : no such proof is forthcoming and wc hold that the 
election cannot be avoided on this ground. The petition failed 
for the above reasons. There was recriminatory petition which 
failed on facts. 

As regaj;ds costs, we direct that the Petitioner do bear all the 
costs of these proceedings with the exception of tluxse assignable 
to the recriminatory case, the whole of which will be borne by 
the Respondent. \Ve make no order as to the costs of the Go- 
vernment Advocate. 

S. A. Raoof I 

F. W, Kennaway 
Daup Singh 1 



PUNJAB LEGISLATIVE COUNCIL 
HISSAR DISTRICT (NON-MOHOMAIED AN RURAL) 

RAJMAL {Petitioner) 
versus 


RAI SAHEB CHOUDHRI LAJPAT RAI 
DR. RAMJI LAL 


} 


(Respondents) 


The relationship of candidate and agent in election law is much wider 
than that of principle and agent under the ordinary law, and such rclatioa- 
ship is to be inferred from facts. 

Where two men intimately connected with the Respondent, one l>eing 
his brother and the other a relation and one of his polling agents and a 
person for w^hom he had appeared as a plc.tdcr in a number of eases were 
found to have acted at the election for him, they were held n>lx‘ the agents 
of the Respondent ’within the meaning uf the term as understood in election 
law^ 

When nearly 100 voters from one village were proved to have Ix^en fed 
by men intimately connected with the Res{'H>ndcnr, they were held to have 
been fed in order to induce them to vote for the Respondent, and a corrupt 
motive w^as inferred. 


The Respondent was called upon to produce evidence to rebut 
the charge of treating at Hansi only, in regard to which we considered 
that the Petitioner had made out a prima facie ease. There is some- 
thing more tangible than mere oral evidence to go upon in this ease. 
There is documentary evidence, the credit of which has not been im- 
peached in any way, in the bahi of Kesari (P. W. 21 ) showing that on 
December 2, 1920, which was the polling day at Hansi, a debt of 
Rs.l 14-6-0 was jointly incurred by Ude Singh Jat,*son of Ganga 
Ramnand, Sissu Jat, son of Jwala, of village Sirsai, for sweetmeats. 
Kesari states that Sissu and Ude Singh bought from him on Decem- 
ber 2 sweets worth Rs.l 14-6-0 which w^ere given to zamindars com- 
ing from the district outside the town, a seer to each. We find that 
both these me^i^ are intimately connected with the Respondent and 
must be presume?, to have been acting on his behalf, even if it may 
not be safe to presume that they were doing so with his knowledge 
and consent. Sissu or Sis Ram was the Respondent’s own younger 
brother and, though not appointed elect ioei agent, is to be regarded, 
as one who was acting as one of \hc Respondent’s agents during the 
election, specially in view of the Respondent’s admitted personal 
connection *(as will appear below) wi^, at aay -rate, a portion of 
this item of Rs.l 14-6-0. XJnfortup%tely, Sissu died* du^ng the 
pendency of this case, but the commission has no reason to suppose 
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that^his explanation would have been any different to that offered by 
the Respondent himself. Ude Singh is a caste fellow of the Res- 
pondent and belongs to his village. He owns lands jointly with, and 
IS a friend of Amin Lai, who was admittedly, a polling agent of the 
Respondent. The Respondent has been appearing as a pleader in 
. a number of cases, for parties, among whom the name of Ude Singh 
is included, though the respondent professes himself unable to say 
for certain whether he was ever engaged by Ude Singh personally 
or not. On the polling day Ude Singh was acting in unison with 
Sissu, both incurring a joint responsibility for the item of Rs. 114-6. 
This is a combination of circumstances from which the conclusion 
that Ude Singh was acting as an agent of the Respondent seems 
to be irresistible. It is to be remembered that, in English Law, which, 
in this respect, may well be referred to, the relation of candidate 
and agent is much wider than that of principle and agent under 
the ordinaty law, and such relationship is to be inferred from 
facts. 

We need not elaborate any further the reasons which 
have convinced us that the story of the Respondent in ex- 
planation of the item of Rs. 114-6 is untrue, and that the expense 
was incurred jointly by the Respondent’s brother and by LIde Singh, 
who were, on the polling '‘day, acting in the interests of the Res- 
pondent, and were, for the purposes of the election, his agents. 
It remains to be seen, whether these sweets were distributed to 
voters in order to induce them to vote for the Respondent. Ude 
Singh admits that the men whom he fed on the polling day included 
voters and he would have us believe that there were many non- 
voters among them. But that the men fed at Kesari’s were voters 
is apparent from the entry which Ude Singh himself secured in 
the bahi of Baijnath. This runs thus ”Rs.50, advanced to Ude 
Singh, son of Ganga Ram, to be paid to Kesari Halwai of Hansi, 
for the food of the 'parchawalas* (voters) of Thulla Indwan.” 
This was the position on DeccmlxT 29, 1920. It is clearly an 
after thought now to introduce non-voters among the persons fed. 
We take it, therefore, that the persons fed were dvoters. When 
nearly one hundred voters from one village w^ere fed on the polling 
day at Hansi by two men intimately connected with the Respondent, 
and acting on his behalf, as we have found above, the inference is 
clear that they were fed in order to induce them to vote for the 
Respdndent. "The effort to win their votes may have succeeded 
in some cases and failed in others, but that would be immaterial 
The corrupt modv^ is shown by che circumstances proved and 
makes th| action of the two agents a corrupt practice which would, 
as indicatedl above, avoid the election of the returned candidate* 
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We do not see any sufficient reason, on the record before us 
to come to the conclusion that he (Respondent) was personally 
concerned in the doings of his agents or was conniving at them* 

The two agents, we think, have clearly been guilty of the 
corrupt practice alleged against them, but one of them, Sissu is 
dead leaving Ude Singh, who is equally to blame, to take the con- 
sequences of his conduct under the Electoral Rules. 

We report that the Respondent has not lK*en duly elected, that 
no corrupt practice is proved to have been committed by him, 
but that the corrupt practice of bribery, by treating, as defined in 
Rule 1, Part 1 of Schedule 4 of the Punjab Electoral Rules, has been 
proved against Ude Singh, son of Ganga Ram, Jat, of Sirsai, in the 
Hissar district. 

As regards costs, wc consider that the Respondent, although 
he loses the scat, should not, in view of the failure of the Petitioner 
to make gtx>d his allegations, be called upon to pay all tlie costs of 
the Petitioner. We direct the Respondent to pay the Petitioner 
Rs.700 costs in all. 

F. W. Kennaway, /.C.S. 

K. B. Sni’iKH Annul Quadir, Bar-at-Ijtw 

Kunwar Daup biNGH, Oar-a/-Law 


UNITED PROVINCES LEGISLATIVE COUNCIL 
JAUNPORE (NON-MOHOMMEDAN URBAN) 

RAJA HARPAL SINGH (Piii/iomr) 
versus 

PANDIT KRISHNA KANT MAl.AVIYA 

It is the duty of the polling agents to identify voters onlv m cahcs 
where they have pcrwnal knowledge. The fact that the agent believed 
in good faith a person to be a voter while he was not such voter, or that 
there W2$ a genuine mistake on part of the polling agerii will not lx* 
good dcfcncc^to a charge of personation in an election petition. 

Discussion o^ what amounts to a false statement against the personal 
conduct and character of a cadUidatc. 

As regards issue No. 1, it is admitted on -behalf of the Res- 
pondent that Munshi Partab Narain was \he Respondent’s agent 
and identified Thakur Ram Sunder, aJthoiy^h he did not know him 
personally. He did so only because of, the statement made by 
Thakur Ram JSunder. * ^ * * 

The Petitioner has called the Super intendent of Police, •/a gan- 
nath Prasad Mehta, who was* the Presiding Officer at the polling 
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Station at Bakhsha. This gentleman states that be gave distinct 
instructions to the agents of the candidates to identify only such 
persons as they knew personally. Jamadar Singh the Petitioner’s 
agent, at the same polling station corroborates this evidence. Both 
these witnesses make it clear that Munshi Partab Narain received 
distinct instructions before the polling began that any identifica- 
tion of voters made by him were to be made only from personal 
knowledge. 

In the written statement of the Respondent it is suggested 
that M. Partab Narain acted in good faith and it was a genuine 
mistake on his part. We are unable to accept any such explana- 
tion. The duties of M. Partab Narain at the polling station are 
defined by the Regulation 17, Clause 3, of the regulation publish- 
ed by the local government on July 29, 1920. The Regulation 
quoted lays down: *'Every signature or thumb-impression so 

made shall be attested by any candidate or his representative as 
aforesaid who may be able to recognise the voter.” M. Partab 
Narain was the Respondent’s representative at the polling station 
and it was his duty to acquaint himself with the rules and with his 
dtitievS. In the present case it is on record that the presiding officer 
himself gave him clear mstructions. There can be no passible 
doubt that it was the duty of M. Partab Narain only to mak< 
identification in cases where he had personal knowledge. He ad- 
mittedly had no personal knowledge in case of Thakur Ram Sunder 
Singh and there was no justification, therefore, for his identifying 
him. 

For the above reasons, we decide issue No. I against the Res- 
pondent. 

The foyrth issue is: ''Did Shi.im Behari Misra, agent of the 
Respondent, prcKure or abet the procuring of the application for a 
voting paper by /Vjudhia, son of Kanhal in the name of Ajudhia, 
son of Bodhi? 

On behalf of the Respondent in this case it is admitted that 
Shiam Behari Misra was the agent of the Respondent and identi- 
fied Ajudhia, son of Kanhai, although he did iiof know him per- 
stmally. He did so because of the statement made by the said 
Ajudhia, son of Kanhai. 

V In this case tiie Presiding Officer at the polling station of 
Shujanpore ^^as called hy the IJetitioner. He stated that before 
the polling began he gave instructions to the agents of the candi- 
dates that they were to identify only such voters as they knew 
personally* It appears^ however, that Shiam Behari*Misra arrived 
after the polling began, and the Presiding Officer cannot be sure 
whether he gave these instructions to Shiam Behari Misra. It is 
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{K>s$ib!e« therefore, that Shiam Behari did not receive any express 
mstruccions from the Presiding Oflicer. It is admitted, however, 
that he was the representative of the Respondent at the ppiling 
station and therefore his duties as to identification are those de* 
fined under Regulation 17, Clause 3, of the Regulations published 
by the Local Government on July 29, 1920. The Regulations 
in question has already been quoted. It was the duty of Shiam 
Behari Misra to acquaint himself with the duties which he had to 
perform and he W'as undoubtedly responsible for knowing the 
rules governing those duties. Jagannath Prasad was the signature 
slip clerk at the Shujanpore polling station. He is a witness called 
by the Respondent. He has stated: read out to Ajudhia what 

w'^as written in Electoral Roll. Sham Behari was present. I can- 
not say who identified Ajudhia, but all identifications were made 
in my presence. I asked each man who identified wdicther he recog- 
nised the man he identified.’* The evidence of this wilncss shows 
that identifications were to be made from personal knowledge and 
the witness says that he satisfied himself that this was understood 
in each case of identification. It is admitted that Shiam Behari 
Misra made the idcntific.ition in the present case. It follows, there- 
fore, that he told the signature slip clerk that lie actually recog- 
nised Ajudhia, son of Kanhai, althougli as a matter of fact he did 
not know the man at all. 

We find in this case also that Shiam Behari Misra, the agent of 
the Respondent, had no justification for making a false identifica- 
tion, Issue 4 is decided against the Respondent. 

Issue 10 is as follows: — 

*'Did the Petitioner or his agent or any other person with the 
connivance of the Petitioner or his agents publish in Exs. A-1, A-2, 
or A-3 any statement of a fact which was false and which the 
Petitioner or his agent believed to be false or did not believe to be 
true in relation to the personal character or conduct of the Res- 
pondent and was any such statement reasonably calculated to pre- 
judice the Respondent’s election? As to Ex. A-1, it is admitted 
on behalf of tlac J^etitioner that it was issued by the Petitioner/* 

Two passages in Ex. A-1 are relied on by the Respondent. 
The first is as foilow.s as translafed : — '"Your sacrifice and unselfish- 
ness were tested on that very date when the Oingress re^dved ypon 
non-co-operation and the unselfish congressmen like Pigndit Moti Lai 
Nehru, Babu Purshotam Das Tandon, Babu Sri Prakash and the 
revered Pandit Madan Mohan Malaviy/ withdrew.** 

In our ppinion the senterfbes quoted refer to the policy of 
non-co-operation and have nothing ta do i^ith the personal charac- 
ter of the Respbndcnt. The statement, therefore, is not covered 
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by the fourth rule of Schedule 4, Part 1. 

The second portion of Ex. A-1 relied upon is as follows: — 

"My desire was that you should have continued to stand 
till November 30, but your challenge is like the vanishing flicker 
of a lamp and indicates your sudden disappearance from the con- 
test.” It is urged on behalf of the Respondent that this sentence 
suggests that the Respondent had withdrawn from the contest, 
and therefore it was a statement which would fall within the defini- 
tion given in Rule 4 of Schedule 4, Part 1. 

We do not agree with this interpretation of the Respondent. 
The very next sentence in Ex. A-1 is as follows: — "I therefore ac- 
cept your challenge or your last cry if you appoint an umpire as 
is the custom in all discussions”. It appears that Ex. A-1 is a reply 
to a challenge made by the Respondent to the Petitioner that they 
should both meet before a common assembly and ask each other 
questions and the assembly would be in a position to hear their 
replies and in this way settle which candidate the assembly pre- 
ferred. The sentence in Il\. A-1 just quoted shows that the Peti- 
tioner was prepared to accept this challenge, thereby showing un- 
mistakably that he did not consider that the Respondent had with- 
drawn, from the election 'and anyone reading Ex. A-1 would also 
realise that the Respondent was still one of the candidates for the 
constituency. 

We find that there is nothing in Ex. A-1 which can be brought 
under Rule 4 of Schedule 4, Part 1. 

As to Ex. A-2, it appears to be an open letter signed by one 
Chhotu Lai. In this connection for the Petitioner it is stated that 
Chhotu Lai was not a worker for the Petitioner and the Petitioner 
knows nothing about him or Ex. A-2. 

The first passage in Ex. A-2 relied upon by the Respondent 
is translated as follows; — 

"Do you not remember that when there was a quarrel be- 
tween Hindus and Mussalmans at Chorari, Pandit Madan Mohan 
Malaviya did not help you at all and gave you a blank reply?” Pandit 
Madan Mohan Malaviya is the uncle of the Respondent. The 
sentence quoted abtive refers to Pandit Madan Mohan Malaviya 
and we are unable to sec how a statement regarding the Respond- 
ent’s uncle can be areated as a statement regarding the personal 
character or conduct of the Respondent himself. 

The next portion of the paper Ex. A-2, relied upon is as follows 
in the translation: — 

"Poor Hindu, brethren who had received shots came away dis- 
appointed. In the Council •of the Lar Saheb (Provincial Council) 
Syed Ali Riza Saheb was interpellating on behalf of the Mussalmans 
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and was prepared to fight for the Mussalmans, but not a wora came 
out from the mouth of Pandit Madan Mohan Malaviya on behalf 
of the Hindus, The Jadu newspaper of Jaunpore wrote many 
complaints against Babu Mani Bhushan Chakravarti, Deputy Col« 
lector, and on the strength of the writings of that paper, Syed Ali 
Riza Saheb complained against the said Deputy Collector, in the 
*Lat Saheb Council*. But the Abhyudaya newspaper, whose editor 
Pandit Madan Mohan Malaviya possesses to be, did not speak for or 
against the questions of the Syed Saheb at that time. Is it then on 
the strength of this love of country that Malaviya has come to 
Jaunpore to take votes? Was Malaviya a vakil? Could he not 
come to Jaunpore and kK>k after the cases of the Hindus in the 
Chorari case? Was Malavi>'^ a member of the Council? 
Could he not give replies to the questions of the Mussalmans? 
Could Abhyudaya not help the Hindus? Then what is the reason 
that Malaviya was silent at that time and tcxlay he is asking for 
votes from the Hindus of Jaunpore?** 

In this portion also of Fx. A-2 reflections arc made against 
the Respondent's uncle and also against the Abhyudaya newspaper 
which is practically owned by the uncle. The Respondent is it 
present the editor of the Abhyudaya newspaper. He was not the 
editor at the time of Chorari riots. Statements regarding the 
Abhyudaya newspaper more specially at the time when the Res- 
pondent was not the editor and statements regarding the Respond- 
ent’s uncle in our opinion cannot be regarded as statements in rela- 
tion to the personal character and conduct of the Respondent. 

The next portion of Ex. A-2 relied upon by the Respondent 
is as follows: — 

’*If you consider Malaviya to be a very big leader, then it is 
your mistake. Only he who has /amindari and wlu> is* managing a 
raj can know about politics, and one who d(x:s not own a single 
*dhur' of land, what knowdedge can he have about the manage- 
ment of an estate? The Respondent owns a»zamindari which pays 
Rs.l3 or 20 annual revenue and manages it through his servant. 
It is perhaps an 'ixaggeration to say that he docs not own a *dhur* 
of land. It is quite true, however, that he is not a practical zamin- 
dar and the criticism made in regard to him therefore has justifica- 
tion. We do not find that there is any reflection upon jthe 
personal character or conduct of the Respondent in tjie senteijccs 
quoted above. * 

The last portion of Ex. A-2 relied uf^n by the Respondent is 
translated as follows: — ► ♦ 

**The present day modern leaders tca|irrt>t do anything#exccpt 
spreading sedition (disloyalty). If you want to obtain Swarajya, 
6 
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then elect and send members like Thakur Harpal Singh to the 
CounciL There is loss in disloyalty and benefit in loyalty. Those 
things which you can obtain by pleasing the king cannot be ob- 
tained by non-co-operation. Vicious horses are whipped, their 
rations are stopped and they are shot. The owner keeps good 
horses with love and gives them every sort of comfort. Kashi 
Naresh (Maharaja Benares) obtained Swarajya by pleasing ahe 
Government. Therefore while electing your representative to the 
Council you should also bear in mind whether your representative 
had the signs and virtue of loyalty. Thakur Harpal Singh Saheb 
has both the qualities of loyalty and love of country and therefore 
you should elect Thakur vSaheb. You should remove this idea from 
your mind that Malaviya will win vSwarajya for you by arguing. 
Swarajya will be obtained by humility and loyalty, Krishnaji 
Maharaja bestowed all the gifts on Sudama Brahmana by his prayers 
but Kans'was killed on account of his pride. Swarajya was ob- 
tained by Bhibhishan. Rawan, though a leader like Malaviya met 
with destruction.” 

In our opinion the real meaning of tlie paragraph is that in the 
opinion of the writer Swarajya can be obtained by loyalty and nor 
by disloyalty to the king. Kans was the opponent of Krishna. 
Sudama was the helper of Krishna. Bhibhishan was the helper of 
Rama while Rawan was the opponent. In both cases Kans and 
Rawan were killed while Sudama and Bhibhishan were rewarded. 
Tlic whole reference is to the policy of non-co-operation which is 
described as disloyal and therefore unlikely to result in any benefit 
to the nation. There is nothing in the paragraph which can refer 
to the Respondent except the words ^Raw.ui tl.ough a leader like 
Malaviya. met with destruction/' Tiie words, however, do not say 
more than that Malaviya is a leader. They d(> not say that he is 
like Rawan in any other respect. 

We have decided is.sucs I and 4 against the Respondent. He is, 
therefore, found responsible for the commission of tw'o corrupt prac- 
tices as defined by Rule 3 of Schedule 4, Part 1, and wc report that 
under Rule 42 the election of the Respondent is #'oid. The Peti- 
tioner is entitled to be declared duly elected. Tlie Petitioner should 
receive his costs from the Respondent and we fix the amount of 
such costs at Rs.30p. 

« Under ^ulc 45 we find that M. Partab Narain and Shiam Behari 
Misra, bi>th agents of the Respohdent, have been proved guilty of 
corrupt practices as defihed by Rule 3 of Schedule 4, Part 1. We 
do not recommciKl that either M; Partab Narain or Shiam Behari 
Mtsra^shouid be exempted /rom any disqualifications they may have 
incurred in regard to the fact that those corrupt practices have 
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been proved against them. 

F. B. SilliRRING, I.C.S. 
Seetla Prasad Bajpai 
Krishna Kumar 


THE PUNJAB LEGISLATIVE COUNCIL 
THE LAHORE CASE (MOHOMMEDAN URBAN) 

MALIK BARKAT ALI (Pc/i/iouer) 
tcnus 

MAULVI MUHARRAM ALI CMISHTI 

A corrupt niotivc is csscnti.il to constuuic a corrupt practice. When 
certain Pirs onlv expressed .i wish that their followers nnj|;hp support tlu* 
Respondent svithovit any threat or iiulucenicnt, this was held not to 
amount to undue influence. 

Indian Election law ts based on English Election Statutes, but it 
differs from English law widely in numerous particulars and should be 
rcg.irdcd as a separate corpus, the Indian l.^egislaiors having adopted some 
and discarded others of the English Election provisions. The Indian Legis* 
laturc intended to make their statutory provisions complete in ilicm> 
selves, amj fhere is nothing whatever to indicate, that there sva.v any 
intention that the Indian courts should administer English Common 
Law provisions. 

But in default of any provision in the Statute I.aw, the Indian Courts 
may fall back on the principles of English Caiiiuuon I av,', because they are 
considered to represent the principles of justice, equity, and gmid con- 
science, upon which the law% as a whole is to be adniini^ered. 

But these principles can be utilised only wdien no statutory provision 
exists in Indian Law, 

There is no rule of English Statute Law^ 'iorresjH>nding to Rule 1 of 
Part 2 of Schedule 4 of the Punjab Electoral Rules, which makes it 
possible to C¥oid an election on the ground of the action of jsersons un- 
connected whih the candidates or their agents, provided alw'ays that the 
result of the election has been rniaterially affected thereby. 

The burden of proving that the result of thc^ election w as materially 
affected lies on the Petitioner, Indian Law .differs from Emglish, La^ in- 
asmuch as the latter only requffes the creation of a presujn^tion that 
the result of the election may have been effected, while the former requires 
that the/esult of the election i»as in fatA affected^ « 

The word '‘particulars’* in nowhere^ ^fimrd, and a widc^ d^wretion is 
left to the Commissioners \o decide wdiat are su^cient particulars with 
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' reference to each particular caae. Where particulars arc given, which in 
the opinion of the court arc enough to save the petition from being rejected 
for want of particulars the court has power to allow amendment in 
the sense of amplthcation of particulars. The object of particulars is 
to prevent the opposite party from being taken by surprise, and if the 
particulars are not su^ciently specific, the remedy of the other side is 
to call for further and better particulars. 

Where no particulars arc given, the petition would be rejected. 

Amendment is a wider term than mere amplification, and amendment 
would ordinarily be allowed provided that no new substantive charge is 
added thereby. 

A preliminary objection was disposed off by an intermediate 
order which is an annexurc to the report. 

The position taken up by the Petitioner is that, even though 
no actual threat was held out to anyone by the two Pirs (Pir 
Jamaat Ah Shah and Pir Mirza of Qadian, through whom spiri- 
tual undue influence was alleged to have been exercised by the 
Respondent), yet the effect of the instructions, which they gave 
to their followers, would be such as to produce on the minds of 
their followers the fear that they would l>c committing a sin if 
they did vote for the Respondent, drawing a further inference 
therefrom that the incurring of divine displeasure would result 
from the commission of this sin. In our view this position is 
quite untenable, if only because, w^hen it is sought to bring home 
a corrupt practice to any one, it is the action of that person 
which must be primarily looked to; corrupt intention is the essen- 
tial clement and no such corrupt intention has been shown as 
regards the Pirs. The question of what persons addressed thought, 
is a secondary one and docs not arise, if no corrupt intention on 
the part of trie Pirs is shown. But, even apart from this, wc arc 
not satisfied that the persons addressed would all, or even in the 
majority of cases, consider that it would be a sin not to vote in 
accordance with the fecommendation of a Pir. There is some 
evidence to show that ignorant and over credulous persons might 
so consider it, but even if that there is not sufficient to convince 
us that is really the case. At the same time, we think that candi- 
dates should exercise great cautioh in invoking the aid of spiri- 
tual Readers to assist their candidature, and that spiritual leaders 
themselves before addressing their followers, should weigh very 
carefully the effect which their words w^ould have upon each and 
every section of such followers. 

After jiiscu^ing the evidence 'the Commissioners, came to the 
cdncluskin that there ^as- general mtimidation of voters but it 
was directed against both parties equally, and that it was im- 
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possible to determine whether the Petitioner haa sunerea more 
than the Respondent. Again it was found that the small per- 
centage of votes cast was due mainly to the non-co-operation moye- 
ment, which had affected other polling stations than those against 
which complaint of general intimidation was made by the Peti-. 
tioner. 

The learned Commissioners then went on as folloWvS. 

Assuming it to be a fact, however, that there was general 
intimidation of voters, the Petitioner's jxisition may be thus stat- 
ed: — 

He points out in the first place, that in England such general 
intimidation is not provided for by the Statute Law bur is dealt 
with under the Commoti Law, under which it is by itself a speci- 
fic ground for declaring an election void, if it be shown that the 
result of the election may have been aflected: and, scci>ndly, that 
in England Statute Law only fills up the gaps in Common Law, 
which c.an be applied independently of Statute. LVom these two 
propositions he argues that, since Election I. aw in this country is 
imported from England and based on the English Law of elec- 
tions, we should take it that the Indian Statute Law thus imported 
brings with it the provisions of the English Common Law, which 
should, in matters dealt with by the English Courts under Common 
Law, be applied in India also. 

In the alternative he argues, though without much convic- 
tion, that if Indian Statute Law be held applical>lc and it conse- 
quently becomes necessary to find not only that there was undue 
influence as defined in Rule 2 of Part I of Schedule 4 of the 
Punjab Electoral Rules, but also, vince the case falls under Rule I, 
Part 2 of the same schedule, that the result of the clctition has been 
materially affected, he has established the fact of general inti- 
midation of voters, and that the burden of proving fhat the result 
of the election was materially affected sliould no longer lie on him, 
but that, following the principle laid down by us in the Rohtak 
case we should require the other side to prove that the result of 
the election was^not materially affected. 

The Petitioner is able to advance no authority or precedent 
for the somewhat remarkable conclusions which he wishes us to 
draw from the two propositions which we hive stated. It h at 
least arguable in the first place* whether wc should allow •that 
English Common Law which is essentially personal in ifs applica- 
tion of its provisions, should b^ applied to persons who are of a 
different nationality and who have a definke personal Uw of their 
own. , . ' 

It may be true that Indian Election Law is based on English 
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Statutes, but it differs from English Law widely in numerous 
particulars and should be regarded as a separate corpus, the Indian 
Legislators having adopted some and discarded others of the Eng« 
lish Election provisions. It seems to us that the Indian Lcgisla- 
;turc intended to make their statutory provisions complete in them- 
liclvcs, and there is nothing whatever to indicate that there was 
any intention that the Indian courts should administer English 
Common Law provisions. 

This is quite a difTerent thing to saying — and this is certainly 
a proposition for which there is authority — that, in default of any 
provisions in the Statute Law, the Indian courts may fall back on 
the principles of English Law, Principles arc entirely different in 
essence to specific provisions and the English Common Law provi- 
sions are only adopted as wc understand the law, in this country, 
because they arc considered to represent the principles of justice, 
equity, and g<K>d conscience, upon which the law, as a whole is 
to be administered. But these principles even can only be utilised 
where no statutory provision exists, and in the present case, we 
have no doubt that such provision does exist. English Statute 
Law only contemplates the avoidance of an election by reason of 
the acts of a candidate <»r his agents, and there is no rule of Eng- 
lish Statute Law corresponding to that Ci>ntained in Rule I of 
Part 2 of Schedule 4 of the Punjab Electoral Rules, which makes 
it possible to avoid an election on the ground of the action of 
persons unconnected vvuth the candidates or their agents, provided 
always that the result <^f the elcctu)n has been materially atTecied 
thereby (Punjab Electoral Rule 42(1) (</)). 

It seems to us that there exists a clear provision in the Indian 
Law enabling* us to deal with the facts of this case that the ques- 
tion of the application of English Common Law need not be fur- 
ther considcrcH, but we may add one further observation. liven 
if English Common Law were to be applied it is only established 
by it that, on the one hand, if general intimidation has been of 
such a general character that it may have affected the result of 
election, then the election is void (North Durha^ Case 2 O'M. 
and H* 156), that, on the other hand, even where there was an 
organised system of intimidation, if it was proved that it was 
praccised not by pef sons^ iti the interest of the Respondent 

but ^iigainst him and in* the inte^'est of the other candidate, the 
election would not be avoided {A Hgo Case 1 O'M. and H. 300). 

There is no precedent Tor dealing with a case of the kind be* 
fore us^ where, even if ip be assumed that the result of the election 
may have been affected, neither of thc^parties can he shown to have 
suffered more than the other. 
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Nor can we accept the Petitioner’s contention that we stfould 
shift on to the Respondent the burden of proving that the re- 
sult of the election has not been materially atfected — in order to 
do this, we should have to find that a presumption had been created 
by the Petitioner’s evidence that the result has been materially 
affected by intimidation. This wc were able to do in the Rohtak* 
case, but here, although wc might, on the Petitioner’s evidence, if 
unrebutted, have been justified in presuming that the result may 
have been affected, wc certainly could not» owing to the cxis« 
tence of uncertain factors already stated, presume that it has been 
affected. Herein lies the difference between the English Common 
Law, if it could be applied — as wc have shown it cannot — and the 
Indian Statute Law which wo must apply: the former only re- 
quires the creation of a presumption that ilie result may have Ix'cn 
affected: the latter requires the creation of presumption that it 
has been affected, # 

The petition thus fails on both contentions. 

In awarding costs, wc lake into account facts, among 
others, that the Petitioner had reasonable grounds for seeking a deci- 
sion of the question of general intimidation, and that the Respond- 
ent incurred no expenses for witnesses, while he was, except on 
tlie preliminary^ point, his own counsel in the counsel in the con- 
duct of the case. Wc award the Respondent a lump sum of 
Rs.300. 

The Annexure to the Report. 

It is urged by the learned counsel for the Respondent that 
the procedure prescribed in tlie Punjab Electoral Rules and in the 
rules in force in otlier provinces in India, differs materially from 
that prevailing in England, as to contents of an election petition. 
While in England particulars of any corrupt practices alleged in 
the petition are not given in the petition and may be supplied 
within a specified time after filing the petition, in India the rules 
require them to be embodied in the petitior^. It is contended that 
the rule on this point is an improvement on the practice obtaining 
in England and^is the result of experience gained thereof the diffi- 
cuities arising ouf of the said practice. It is further argued that 
compliance with this part of tfie rule is so essential to the validity 
of a petition, that any petition which alleges corrupt practices, 
but fails to give particulars, should be regarded as incomplete and 
should be rejected without there being any enquiry iiuo if. It 
is also argued that since it is necessary under the rules* to publish 
the petition in the Governmcrn|^ Ga2:ctK' as a notice to other pos- 
sible respondents and the rest of the wo^ld, the partfculys must 
be published with it, as atvy subsequent furnishing of particolars 
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wouW require the publication of such particulars in the Gazette 
and would mean endless delay. It is contended by the Petitioner, 
on the other hand that, that the petition is not defective, but that 
if it is considered lacking; in any particulars he may be permitted 
to supply the said particulars. The Petitioner further lays stress 
on the fact that inasmuch as one of the corrupt practices alleged 
by him is general intimidation he cannot be expected to give the 
names of those responsible for it, hut that he has specified what the 
corrupt practice was, on what date it occurred, and what form it 
took viz., '‘violence and threats of iniury and hooliganism’*. With 
regard to the second corrupt practice alleged by him, viz., 
the use of undue influence by certain "Pirs” (spiritual lenders 
of Muhammadans) he says that he did not mention their names 
as he considered it would mean mentioning what his evidence would 
be, but that he is ready to specify the names of the said Pirs if so 
desired bcf(i>rc the trial actually commences so as to give sufficient 
notice to the Respondent. Tliere is no doubt, considerable force 
in the argument tliat it was intended by legislature in India that 
particulars of any corrupt practice alleged must be given in the 
election petition and that the Fjiglish l aw in this respect has not 
been followed. In England we find that the procedure is briefly as 
folkws: — 

A petition may be presented within 14 days after the day on 
which the Returning Otficer receis^cs the return and declaration 
respecting election expenses by the member to whose election the 
petition relates and his election agent, but a period of 28 days is 
allowed, if an illegal practice is specifically alleged (Section 40 
corrupt and Illegal Practices Prevention Act, 46 and 47 Vic. at page 
77} of Rogers on Elections, 1418 Edition solurnc 2 ). The return 
and declaration respecting elect i(»n expenses must be made within 
35 days after the day (Sccikui 33 of 46 and 47 Vic at page 761 
of Rogers). Thus a Petitioner in England may have so long 
a period as 49 days wit|iin which to present his petition, or longer 
if he alleges an illegal practice. But even further time may be 
allowed for particulars to be stated, for under Rjile 6 of Parlia- 
mentary Election Petition Rules (page 906 of Rogers) the court 
or a judge may order such particulars as may t>e necessary to pre- 
vent surprii^ and unnecessary expense and to ensure a fair and 
effectual trial 

As against this wide latitude* in England. Mr. Mahtab Singh 
propounds* the view that <chc lasv in India is that both the peti- 
tions must be put in and the partv:u!ars furnished therein within 
14 days.ftom the date op which the result of the clecfion has been 
pubii^ed in the Gazette (Rules 30 and 21 of the Punjab Electoral 
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Rules) , and that no particulars whatever may be furnished ^fter 
that period has expired. We should be reluctant to think that 
any such wide divergence from the English Law and practice was 
contemplated by the Indian Legislature. 

But even though it may be granted that there has been a delt- 
berate departure from the English Law in this respect it does not 
necessarily follow that a petition is to be rejected in limhie on the 
ground that it fails to give particulars. It is to be borne in mind 
that the Punjab Electoral Rules do not provide any penalty for 
failure to comply with Rule 5L In the rules it is only at one 
place that summary dismissal of the petition is enjoined, and that 
is Rule 34(1) for non-compliance with Rule 35 (failure to de- 
posit security). It cannot be assumed, therefore, and it dm^s not 
stand to reason, that the framers of the Electoral Rules meant 
that any incomplete compliance with provisions of Rule 31 should 
be so severely penalised. They would presumably h^vc said so 
if any such penalty had been intended to be imposed wc have been 
referred to a recent compilation on ''Indian Electioneering*' by 
Mr. Hammond, I.C.S., w'hich gives at page 149 (First Edition) 
schedule illustrating the form in which particulars might l>c stated 
by the Petitioner, and it is said that something on those lines 
should have been attempted by the Petitioner in this case. It is 
stated in Mr. Hammond’s Ux)k that particulars arc usually fur- 
nished in England in the form a schedule and the form is certainly 
convenient as showing at a glance what the broad features of the 
alleged corrupt practices arc. There is a form of the petition 
given by Mr. Hammond at page 147, which is the same or very 
nearly the same as that given by in Halsbury’s Law^s of England, 
volume 12 at page 415. The rules or regulations made in India 
have not laid down any form in which the petition kMo be draft- 
ed or of the particulars to be added in cases where particulars are 
necessary. Those Petitioners, therefore would b<f presumably 
within their rights, who, under present conditions draft their peti- 
tions according to the requirements of the Civil Procedure Code; 
the present enquiry must, as nearly as may be, in accordance with 
the procedure Ipplicable under that code (Punjab Electoral 
Rule 3 5) and its requirements will be discussed below. 

As regards the argument from publication in the Gazette, it is 
clear to us from a perusal of Rule 34(2) {b} that the maia, if 
not the only object of such pu|>lication ’is to notify eyididates 
other than the Petitioner or Petitioners |ind Respondent or Res- 
pondents that a petition has been presented. For certain purposes, 
no doubt, publication in the Gazette is intended to be a notice to 
the world, in order that ign6rance of the matter publisHScIH may 

7 
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not pteaoed later on by any parties affected, but wc have no 
reason to suppose that publication of any election petition is 
intended to impose any obligation upon any person except **candi- 
dates other than the Petitioner or Petitioners, or Respondent or 
Respondents/’ In England, we observe that the rule is to publish 
*rhe petition only, and that too in the limited area of the country 
or borough (Halsbury’s Laws of England, volume 12 page 412). 

After carefully considering therefore the arguments address- 
ed to us wc arc not prepared to say that the petition does not 
sufficiently comply with the requirements of Rule 31 (Punjib 
Electoral Rules). We are at any rate, strongly of opinion that 
the petition is not so defective, in respect of particulars that wc 
should report to His Excellency the Governor that it should be 
rejected without being heard. As already said, no penalty is 
M prescribed in Rule 31, and particulars not being defined, a wide 
discretion ^ould appear to be left as to the interpretation of what 
""particulars” mean. 

We wish it to be distinctly understood that wc are hiving down 
no general rule as to what particulars are necessary under Rule 31, 
but arc confining our decision to the particular circumstances of 
the present case. 

The second main question raised in the preliminary objection 
is whether, if the particulars given are considered sufficient for the 
purposes of the petition, but that further particulars arc neverthe- 
less desirable, the court has power to allow amendment in tlic sense 
of amplification of the particulars. Rule 3S of the Punjab Elec- 
toral Rules, makes the Civil Procedure C<xle applicable, as nearly 
as may be, to the present enquiry. Mr. Mahtab Singh argues that, 
where a specific rule has been laid down in the Electoral Rules, 
the procedure applicable under the Civil Procedure Cx>dc is not 
to be applied; and since there is a specific rule namely, Rule 31, 
which requires particulars to be given in the petition, the proce- 
dure applicable under ^the Civil Procedure Code is, therefore, not 
to be applied. But we have already held that sufficient particulars 
have been given to satisfy Rule 3 1 and there is no specific rule tak- 
ing away the power to order further and better particulars, his 
argument as to the inapplicability of the Civil Procedure Code 
consequently falls to the ground. The only point, therefore, re- 
maining for decisioh upon the second question raised in the pre- 
limiAary.,objection is what is the procedure under the Civil Proce- 
dure Code. € 

Now, in Order 6, Rule 2 of^ the Civil Procedure Code, the 
words . used with reference to the pleadings correspond with 
reference to the mater^ facts to be alleged in,, the petition or 
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pleading with the exception that the petition is not iimitcti, as 
is pleading to such facts, and if we turn to Order 6, Rule 4, we 
find that particulars shall be stated in certain sjx^cified cases, e.g., 
misrepresentation, fraud, and undue influence, and, in all cases 
in which particulars are necessary, they shall be stated in the plead- 
ings. So far, then as w'ords go, the directions in the Civil Phkc- 
dure Code are as mandatory as those contained in Rule 31, Then 
in the commentary in Mulla*s Civil Procedure Onle on Order 6, 
Rule 4, it is s;iid that particulars ivill be ordered of such material 
facts on which the party pleading relics for his claim or defence, 
but not of the evidence (cf. hng.. Petition Rule 6, Rogers page 
of the particulars is to prevent surprise, and to ensure a fair trial 
906) by which those facts are to be proved, and that the object 
by giving notice to the other side of the claim they have to meet 
and thereby to prepare their case properly. It follows from the 
above, that the particulars which should, or would have to be 
stated very naturally with the facts of each particular ca'tc. If 
particulars are not sufficiently specific, the remedy of the other 
side is CO apply for further and better particulars under Order 6, 
Rule S, Tile matter i> otherwise, where there are no particulars 
at all but merely general allegations however strongly worded, 
which would not amount even to an averment of fraud, 5 A* C. 
68 T at pages 697, 701 and 709. In such a case the plaint would 
be rejected under Order 7, Rule II, as not disclosing a ground 
of action at all. This would seem to be the case specially as re- 
gards allegations of fraud and mtitath mniavdis^ would, we take 
it, apply generally to other cases where particulars arc necessary. 

Under Order 6, Rule 17, which was not referred to by either 
side, the Court is given power to allow alteration or amendment 
of pleadings at any stage of the proceedings upon »uch terms as 
It thinks just and all amendments necessary to determine the 
real questions in controversy shall be made. According to the 
judgments of Bramwcll, L. J., and Bowen, L. J., cited in Mulla's 
commentary '"there is no kind of error or mistake which if not 
fraudulent or intended to over-reach, the Court ought nut to cor- 
rect, if it can done without injustice to the other party*". 
(1882) 32 W. R. (Eng.), 262^ 263 and (1884) 26 C D. 700, 
at pages 710, 711. Of course, a plaintilf would not be allowed 
ordinarily to amend so as to raise fresh ejaim^ on a barred cause 
of action, 19 Q. B. D., page 394% 395, 396. It wouW sepm ilcar, 
that, unless a plaint is rejected under Order 7, Rule tl, as not 
idisclosing a cause of action, thqp undcR the Civil Procedure Code 
'the court has* the power for ^allowing^ the ^menBment of t^e peti- 
tion in a propei; case. 
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third main question raised in the preliminary objection 
is whether, if the court has power to allow amendment, it should 
exercise that power. It follows, from what has been said above 
in discussing the first two questions, that in our opinion the case is 
a fit one for allowing amendment. Amendment, we take it is a 
stronger term than amplification, which is what is here required 
and which, a fortiori should ordinarily be allowed. No new sub- 
stantial charge is hereby introduced, and we consider that we 
should be stifling enquiry — a course deprecated by Blackburn, j. 
in the Staley-bridge Case ( 1 O’M. and H. 72 ) if we did not permit 
fuller particulars to be given. We are satisfied that there was no 
wilful suppression of particulars in the present petition, and by 
the action which we shall now take we shall endure that the Res- 
pondent will not be taken by surprise. Under Order 6, Rule 5, 
C. P. C., therefore, we pass an order for further and better parti- 
culars which should be put in by the Petitioner by January 31, 
1920. 

F. W. Kennaway, l.C.S. 

K. B. Shekh Abdul Quadir, Bar-at-l.aw 

Kunwar Dalip Singh, Bar-at-Lau 


BEHAR AND ORISSA LEGISLATIVE COUNCIL 
NORTH-EAST DURBHANGA (NON- 
MOHOMMEDAN RURAL) 

KASHI NATH MISRA {Petitioner) 

versus 

SHEO SHANKAR JHA {Respomlent) 

Representation.? made to voter* that the Respondent was set up by 
Mr. G.indhi, and that they were to place their ballot pa].)er$ in Mr. Gandhi's 
box» which was the green box of the Respondent in the centre, while 
Mr. Gandhi was admittedly regarded a.s a Mahatma, were held to amount 
to undue influence and fraud. »<• * 

Where there arc allegations of false representations having been made 
to voters at the time of the poll, but no report is found to have been 
m made to the polling ofiBcer, the presumption is that no such false repre- 
‘ scn^,atiom were in fact made. ^ 

W^hcre after the hearfng of ‘•the case had gone on for 12 days and the 
Respondent was about %o close his case an application was made ior 
leave to withdraw the petitkm* leave was refused on tlie ground that 
the Respondent, whose ihteghty the petition assailed was entitled to a 
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decision on the esndence, and also because the permission for withdrawal 
might involve an application for substitution under Rule 37 and an 
unnecessary prolongation of the proceedings. 

It is said that the Respondent gave out that he was standing 
under Mr. Gandhi*s orders. There is also evidence that at five 
polling stations, viz., Phulparas, Ladiana. Lahcri, Madhubana and- 
Jhanjharpur, the sub-agents of the Respondent were going about 
amongst the voters on the day of the election telling them to place 
their ballot papers in Mr. Gandhi’s box which was the green box in 
the centre. 

Since Mr Gandhi is admittedly regarded as a Mahatma, such 
representation if made by or on behalf of the Respondcni would 
amount to fraud and judge influence and therefore to a corrupt 
practice under the provisions of Schedule 4, Paragraph 1, Rules 2 
and 3 of tlic Election Rules. It is the case of the Respondent that 
no such representations were made by him or on liis bt^ialf. 

Now, apart from the fact that the evidence adduced on this 
point for the Respondent appears to be considerably more reliable 
than that for the Petitioner, we think that the admitted failure of 
Petitioner’s sub-agents, to make any complaint at the time is a clear 
indication of the falsity of their evidence. Had they heard these 
representations being made to voters they must have known, as 
indeed they admit, that a great fraud was being perpetrated and 
that the Petitioner’s chance of success was being gravely prejudiced. 
In these circumstances the only possible course of conduct was to 
lay a complaint immediately before the Presiding Ofiicer concern- 
ed, All such officers examined in this case have stated that they 
would have taken immediate action upon such complaint. The 
reason put forw^ard for failure to complain, vi/., that the sub- 
agents did not suppose that the Presiding Officer* would take 
cognisance of anything which was going on outside^ the enclosure 
is evidently inadequate. For these reasons we entirely disbelieve 
the evidence, ^ 

The charges of corrupt practice have been disproved. The 
returned candidate has been duly elected. The Respondent will 
be entitled to recover from the Petitioner his costs which wc assess 
at Rs.850 only. . 

Douglas Hollins had Kingsfohd 
Muhammad Tah^ar * • 

Rai Bahadur Narendra KrIshna Datta 



BEHAR AND ORISSA LEGISLATIVE CX)UNCIL 
THE PURNEA CASE (NON-MOHOMMEDAN RURAL) 
BABU SHASHIBHUSHAN KONAR 

RAI BAHADUR PIRTHI CHAND LAL CHOUDHRI 

( Petitioners) 


versus 

BABU RAM PERSHAD (Respondent) 

The rules do not require that an election agent should himself be a 
person qualified (o be a candidate, or that he should be an elector of the 
constituency, 

A wrong ejection of a nomination paper on the ground that the 
seconder is not an elector of the constituency is a non-compliance with 
the rules, and therefore evidence can be given in an el^^ction court to attack 
the Returning Officer\s finding. 

Though the rules arc silent about the identification of proposers and 
seconders, yet they imply that the Returning Officer is to satisfy him- 
self in the manner that he thinks most suitable that the nomination is 
according to law. 

The right of a voter to vote, propose or second, cannot be taken away 
except on the ground of personal disability or want of sc.atu5, and except 
as to cases coming within those grounds the register is conclusive, not 
only on the Returning Officer, but also on the Election Commissioners. 

The Returning Officer rejected the nomination paper ot 
the two petitioners and declared the Respondent as duly elected. 
Both candidates filed separate petitions, which were heard together. 

In one case the Returning Officer has held that the candidate 
was not duly nominated because he had appointed as his election 
agent a person who was disqualified from acting as such by reason 
of his not being an elector of the constituency. 

In our opinion the Returning Officer was clearly wrong. Under 
Rule 15 of the Election Rules only the following persons arc de- 
barred from acting as election agents: ( 1 ) persoiis found guilty of 
certain offences or reported by Election Commissioners as guilty of 
certain corrupt practices, and (2) persons, who having previously 
beeri' candidates or election agents at an election to a legislative 
body cot|stit6tcd under the Act, have been found guilty of failure 
to lodge i^eturns or lodgu^^ incorrect returns. 

llie rules do not require tha^ an election agent shall himself 
be eligible for election ^ a member, much less diac'he diould be 
an elects of the consticueiacy. 
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The petition must therefore be allowed. 

We assess the costs at Rs.100. 

This finding would under ordinary circumstances make it 
unnecessary to consider the petition of the other candidate, but. as 
a somewhat important point had been raised by him we will give 
a decision on it. 

This candidate’s seconder subscribed himself as *'Modo Sahu, 
son of Munni Lai Sahu, elector of the Kusba Union Committee, 
circle No. 1 1.” In the register of electors there is an elector of the 
name of Modo Sahu, son of Munni Sahu, but there is no Modo 
Sahu who is the son of Munni Lai Sahu. At the scrutiny of 
the nomination papers neither the candidate nor his repre-sentative, 
nor the proposer, nor the .seconder put in an appearance and the 
Returning Officer held that it had not been shown that the seconder 
was an elector of the constituency. He accordingly of his own 
motion rejected the nomination paper. 

Now the regulations framed under the Rule 13 of the Elec- 
tion Rules provide for the identification of voters. They do not 
provide expressly for the identification of proposers and seconders, 
but they seem to imply that the Returning Officer must satisfy 
himself in the manner most suitable that the nomination is in ac- 
cordance with law. The nomination forfh docs not require cither 
a proposer or a seconder to subscribe the name of his father, but 
as the lilectoral Roll describes electors by their father’s names, it 
would seem to be the Returning Officer’s duty to ascertain the 
father’s names of the proposer and seconder unless there be other 
means of identification available. 

The provisions of Rule 42 seem to show that evidence can be 
given at the hearing of an election petition against the Returning 
Officer’s decision as to the identity of a voter, but it k not so clear 
whether the same rule should be followed in the matter of his deci- 
sion as to the identity of proposers and seconders. 

Now an election is void when there has been inter alia any 
material irregularity in regard to any nomination paper or any 
non-compliance with the rules which has affected the result. A 
wrong rejection of a nomination paper on the ground that the 
seconder is not an elector is a n^n-compliance with the rules; and 
therefore in our opinion evidence can be given in an election court 
to attack the Returning Officer’s finding. _ * • 

In this case Modo Sahu has given his evidentfe l^fori us 
which remains unchallenged and establishes that he is the person 
who has been entered in the register as Modo S,ahu, the son of 
Munni Sahu. * It would seen] that ur]der (he Election Rulfs with 
which we are ctvicemed, as in England,* the right of a voter if on 
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the register, to vote, propose or second, cannot be challenged on 
any ground other than that of personal disability or want of status; 
and that except as to cases coming within these grounds the regis- 
ter is conclusive not only upon the Returning Officer, but also 
upon the Election court on scrutiny. But where there is a doubt, 
.evidence of identity may be given before the Returning Officer, 
(whose enquiry must be summary) as well as before the election 
court. 

In England the Returning Officer’s decision dismissing an ob- 
jection to the validity of a nomination on the ground that the 
seconder was not a registered voter would seem to be final under 
Rule 15 of the rules framed under the Ballot Act, 1972, but his 
decision allowing an objection is subject to reversal on petition ques- 
tioning the election or return. His decision on the right of a 
voters to vote is always open to reversal. 

In the rules applicable to the case before us the Returning 
Officer’s decision does not seem to enjoy the limited protection 
given in England and in our opinion it is open to the seconder in 
this case to give evidence that he is a registered elector. On the 
evidence given by him we are satisfied that he is the same person 
as Modo Sahu, the son of Munni Sahu. 

In Moorhouse f. Linney, 15 Q. B. D. 273, it was held that an 
assenter who had subscribed a nomination paper as Charles Arthcr 
Burman which was his real name, was not competent to urge that 
he had been erroneously entered in the register as Charles Burman; 
and the Returning Officer’s decision rejecting the nomination paper 
was upheld. 

That case was decided on its special facts. Probably the elec- 
tor’s father’s name was not given and there was no means of 
identifying him with the assenter. On the other hand the courts 
have held in England that a vote or nomination is valid w'hen a 
voter recorded as P. S. and generally known as P. S. voted as J. P. S. 
(Exeter 6 O’M. and H. 235, per Channel J.) ; or where a nomina- 
tor subscribes his surname in full but only the initials of his 
Christian names (Bowden t . Besley, 21 Q. B. D.^ 309) ; or where 
a nominator signs as Henry D. Davenport, thotigh entered in roll 
as Henry D. Evereux Davenport (Harding Cornwell, 60 L. T. 
959). 

'Applying the fJrinciplc of these cases it seems to us that the 
Returning Officer’s decision was erroneous and that the objection 
must succeed. 

We are not unmindful of thf fact that in India the use of 
double names and aliasses sat^ttoned qften by religion and custom 
is far mwe prevalent than in England, and chat the investigation 
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into differences between the Electoral Roll and the statements of 
voters and nominators may prove no light task for election courts; 
but the framers of the rules appear to have advisedly refrained 
from attaching finality to the Electoral Roll and, we presume that 
it was the intention of the Legislature in India to follow the English 
rule as to the correction of a misnomer. 

The election must therefore be declared void. We assess 
the costs of hearing at Rs.lOO. 

We have to observe that services of notice upon the Res- 
pondent by registered post in both cases have been duly proved. 
He has failed to appear. 

B. K. Mui ut K 1 

J. F. W. James > Commissioners 

Lala Damodar Prasad J 


THE PUNJAB LEGISLATIVE COUNCIL 
THE ROHTAK CASE (NON-MOHOMMEDAN RURAL) 

CHOUDHRI GOBARDHAN HAS (Pefifioncr) 
versus 

RAI BAHADUR CHOUDHRI LAI. CHAND {Respondent) 

TIic improper rctu.sai of the Returning Officer to receive a nomina- 
tion paper IS a material irregularity which will lx‘ presumed to have 
materially alTectcd the result of the election. 

To constitute a corrupt practice it is essential that there should be a 
corrupt or wicked motive* Mere suspicion of such motive, however 
strong, cannot take the place of proof. * 

A Returning Ofliccr cannot be made a Re5jx>ndent% to an election 
petition in India. 

The word ' restraint” in Rules 2 (a) and 2^ (h) of Schedule 4 of the 
Punjab Electoral Rules means w'rongful restraint as defined in the E P. C. 
Section 339. ^ 

There were two constituencies in Rohtak district; one that 
of South-East Rohtak, of which* the Officiating Deputy Commis- 
sioner Khawaja Rahim Bakhsh, was the Returning C^cer, ant^ the 
other of North-West Rohtak, of which. Chuudhri . Sardar »Ali, 
Revenue Assistant, was the Returning Officer. ChoudhX Gobar- 
dhan Das was a candidate for North-West Rohtak- 

On October 4, 1920, Cheudhri Gobardhan* Das, who is a 
very simple person, presented to the officiating Deputy Commis- 
sioner an applicxion to be considered a candidate for membership 
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of t[i€ Legislative Council. The Officiating Deputy Commissioner 
passed this application to Lala Nand Lai, Extra Assistant Commis- 
sioner, who, on November 1, passed an order to the effect that 
the application was premature, that a proper form should be ob- 
tained from the District Office and filled up, and that it should 
be presented by Choudhri Gubardhan Das in person on Novem- 
ber 8, before noon. 

On November 8, between 9 and 10 a.m. Choudhri Gobardhan 
Das attempted to enter the court nxim of Choudhri Sardar Ali 
with a nomination paper or papers, but he had hardly entered the 
room before Choudhri Sardar Ali harshly ordered him to leave. 
Choudhri Gobardhan Das thereupon proceeded to the residence of 
Khwaja Rahim Bakhsh, Officiating Deputy Commissioner, about 
100 yards from the District Courts; he was admitted to see him 
and made some representations to him, but, not being satisfied, 
repaired to the house of Mr. Lamacraft, Superintendent of Police, 
some .100 yards distant, complained to him and asked his help; he told 
Mr. Lamacraft that Choudhri Sardar Ali refused to take his nomi- 
nation paper and had told him to clear out of his court; that he 
had reported this to the Officiating Deputy Commissioner who had 
told him that he would- see him in court. 

Mr. Lamacraft, whose action we consider to have been 
natural and proper, wrote a short note to the Officiating Deputy 
Commissioner, stating what Choudhri Gobardhan Das had told 
him and asking if the Officiating Deputy Commissioner could help 
him. This note Choudhri Gobardhan Das took to the house of 
the Officiating Deputy Commissioner who refused to take it and 
told him to ctime to his court whither he was about to proceed. 
Then, probably about 11-30 a.m., the Officiating Deputy Com- 
missioner we'nt over to his court rtxjm. There, at 11-15 a.m., 
Choudhri Gobardhan Das presented to him Mr. Lamacraft’s letter 
and at least one nomination paper. The Officiating Deputy Com- 
missioner states, that rot approving of Choudhri Gobardhan Das’s 
action in going to the Superintendent of Police, he only read one or 
two lines of the letter and then tore it up ant| rhrew it into the 
waste paper basket he took no action on it. As regards the 
nomination paper he says that he did not even look at this paper 
but sent it straight into his office; he adds that so far as he recollects 
he Jid not eycn know at that time that Choudhri Gobardhan Das 
was a c:ftndidate, because he did hot look at the nomination paper 
and had forgotten about the previous application of October 4 
already mentioned*. ' ‘ 

, At- 12-7 on the safnc d3.y Choudhri Gobardhan Das presented 
a second nomination paper to Choudhri Sardar Ali, who at once 
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rejected it on the ground that it had been presented after i / o clock, 
which was the latest time for the presentation of nomination 
papers. 

On the following day, which was the day of the scrutiny, 
the Respondent Rai Bahadur Choudhri Lai Chand, O.B.E., Ivcing 
the only candidate, was declared by Choudhri Sardar Ali to be 
the returned candidate fi>r the North-West Rohtak Constituency. 

In the South-East Rohtak Constituency, of which the OlH- 
ciating Deputy Commissioner was the Returning Otficcr, the 
scrutiny also took place on that day and Choudhri Gobardhan Das’s 
nomination paper was of course rejectcil, since it was for the 
North-West Rohtak Constituency of which the Officiating Deputy 
Commissioner was the Returning Officer. There arc other grounds 
also for its rejection which w'ill be referred to later on. 

The questions which we have to decide on these facts arc — 
(I) Whether there has been any irregularity in respect l)f a nomi- 
nation paper, and 

(2) If so, whether the result of the election has been materially 
affected thereby (Rule 42(1) (c) of the Punjab Electoral Rules). 

On the first question we find no difficulty; it is abundantly 
clear from the recital of the facts of the «ase, that there was more 
than one irregularity in respect of the nomination paper. It is 
sufficient for our purpose to record our finding that Choudhri 
Sardar Ali’s action in refusing Choudhri Gobardhan Das’s access to 
him in order to present his nomination paj.ser, was a grave irre- 
gularity. 

The second question involves more difficulty. It is argued 
for the Respondent that even if Choudhri Sardar Ali had received 
the nomination paper, that nomination paiwr would have inevit- 
ably been held to be invalid at the subsequent scrutiny because, as 
is shown by the Officiating Deputy Qmmtissioneiis order that 
paper was not signed by the seconder, whose name was not even in 
the paper, and that no stamped declaration, (of the appointment 
of an election agent) on stamped paper was received with it. It 
is further point«d, out though the Officiating Deputy Commis- 
sioner had not noticed it, that the name of the constituency is 
wrongly described as "Tehsil Gohana and Rohtak” instead of 
"North-West Rohtak Non-Muhammadan” ar^ that the number 
of the proposers and seconders’ name in the Electoral ^Roll ar^ not 
given. It is therefore urged tha^ the result of the electipn would 
have been the same and thus was not materially affected by Chou- 
dhri Sardar .^i’s action. We have gi^en this^ argument of our 
most earnest consideration, but find oucseWes unable to accept it. 
The way in which we look &t the matter is this: — it will be con- 
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cedesJ that it is obligatory on a Returning Officer to receive a 
nomination paper, relating to the constituency of which he is the 
Returning Officer, provided that it is presented to him within 
the time prescribed. It would be absurd to suppose otherwise, 
and it has not even been considered necessary by the legislature 
to lay down in so many words that a returning officer shall receive 
such a nomination paper so presented to him: it has indeed en- 
joined on him by Regulation 8 in Punjab Government Notifica- 
tion No. 9 dated July 31, 1920, that, on the receipt of a nomina- 
tion paper within the time prescribed, he shall enter on it certain 
particulars, and this he obviously could not do unless he received it. 
Now the obligation to receive a nomination paper would not be 
laid upon the Returning Officer unless the carrying out of this 
obligation were not material to the election, as it manifestly is. 
Consequently, the moment a returning officer has improperly and 
without justification refused to receive a nomination paper sought 
to be presented to him within the time prescribed, the presump- 
tion arises that the result of the election has l>een materially affect- 
ed. The improper refusal of a nomination paper by the Return- 
ing Officer, in our view, so grave an irregularity that this pre- 
sumption would require, the strongest and most conclusive proof 
for its rebuttal and lies heavily on the Respondent to rebut the 
presumption so raised. 

We do not think that the correctness of the above proposition 
is open to doubt, but in support of the general principle we may 
refer to the following cases in English Election Law, both statute and 
common. By Section 13 of the Ballot Act 1872, no election can 
be declared invalid by reason of a non-compliance with the rules 
of Parliamentary election if the election was conducted in ac- 
cordance with the principles laid down in the body of the Act 
and such naqrcompliancc did not affect the result of the election. 
The judgment in the Islington Case, 1901 (5 O’M. and H. 120) is 
to the effect that, w);iere there have been transgressions of the 
law committed, even without corrupt motive by the Returning 
Officer and the Court sees that the effect of those transgressions 
was such that the election was not really conducted under the 
existing Election Laws, or it is open to reasonable doubt whether 
those transgressions may not have affected the result of an election 
and ^t is uncertain whether a candidate has really been elected in 
accordance with the laws in force relating to elections, the Court 
is then bound to declare the election void: further, that it rests 
on the Respondent to pr6ve that such an infraction of the law 
did nor, and could nos ^^ect the result: the previous case of 
Gribbin p. Kriker to the same effect was approved in the Islington 
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Case^ (Rogers on Elections, vol. 2, pages 256 and 68-9, Edii&n of 
1918). In dealing with cases of intimidation, which is only 
another form of undue influence, to which the circumstances of the 
present case render it analogous, the English Election judges have 
gone even further. This in the North Durham Case, 1874 (2 
0*M. and H. 15 2) Baron Bramwell said that where the result of 
the election might have been affected it was in his judgment, no 
part of the duty of a judge to enter into a kind of scrutiny to 
see whether possibly or probably even or as a matter of conclusion 
upon the evidence, if the undue influence had not existed the 
result would have been different. What the judge had to do in 
that case, he observed, was to say that the burden of pr(H)f had 
been cast upon the constituency whose conduct was incriminated 
and, unless it could be shown that the gross amount of intimida- 
tion exercised could not possibly have affected the result of the 
election, it ought to be declared void. In the North Meath Case, 
1892 (4 O'M. and H, 185) it was said by Andrews j. speaking 
of genera) spiritual intimidation think it clear that if the result 
of the election may be reasonably believed to lutvc been affected 
thereby, the court cannot be called on, before voiding the election, 
to determine as a matter of fact, that, ♦if this influence had not 
existed, the result of the election would have been difterent,*' In 
Davies v. Kensington, 1874 (L, R. 9 C. I'. 720) a Return- 
ing Officer had wrongfully refused to nominate one of the candi- 
dates on the ground that lie would not give security for the Re- 
turning Officer’s expenses and the election was avoided in con- 
sequence. 

Similarly in the Mayo Case, 1874 (2 O’M. and H. 191) where 
the sheriff has refused to receive a nomination because the candi- 
date had not appointed an expense agent, the election was de- 
clared void. ♦ 

We venture to express our concurrence in the dicta in the 
Islington, North Durham, and North Meath Cases, and, as a result 
do not consider that wc arc called on to determine as a matter of 
fact, that, if the Jlcturning Officer Choiidhri Sardar Ali had not 
been guilty of such grave irregularity, the result of the election 
would have been different. Alehough not feeling bound to do so, 
wc will hdwever, record our findings upon |:he points rai^d on 
behalf of the Respondent. ’ * • 

In the first place, we would observe that the questibn of the 
actual effect of Choudhri Sardar Ali’s conduct on the election 
involves the initial difficulty, tlat, in order to determine that effect, 
we have to make infercnces'and assumpttens as to the possible or 
probable futurfi actions of ‘parties which are of course ♦of them- 
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selvel* hypothetical. We have to assume for instance, that Chou- 
tlhri Sardar Ali would not have examined the nomination paper 
at the time and have pijinted out any errors or omissions apparent 
on the face of it and that Choudhri Gobardhan Das would not 
then have gone away and corrected them or had them corrected. 
Again, wc should have to assume that Choudhri Gobardhan Das 
would not have had another nomination prepared and put it in 
within the time prescribed: wc know as a matter of actual fact, 
that he did have a second nomination paper prepared (whether 
before the first sent to Choudhri Sardar Ali or subsequently would 
be a matter of argument on the evidence), and that that nomina- 
tion paper was .actually put in, though, owing to the time which 
he spent in applying to the Deputy Commissioner and to Mr. 
Lamacraft, it was presented after the time prescribed. 
Secondly, wc should have to find that, as a matter of fact, which 
would have'* to be strictly proved, the most serious defect in the 
nomination paper, namely, the omission of the name and signature 
of the seconder really c.xistcd. W'e are unable to accept the pro- 
position that it has been proved that the name or signature of the 
seconder were really absent. 

As regards the stamped declaration, one such declaration was 
duly attached to the other nomination paper presented to Choudhri 
Sardar Ali at 12-7 on November 8, and we have no reason to sup- 
pose that it could not have been made w’ithin the time allowed by 
I.1W for the deposit of such declaration w'ith the Returning Officer. 

It is prescribed in Regulation 7 that a nomination paper must 
be delivered to the Returning Olficer before noon on the date fix- 
ed. It was argued on behalf of the Petitioner that his other nomi- 
nation paper which was presented at 12-7 to Choudhri Sardar Ali 
was really wifnin the time within the meaning of the Regulation; 
"noon”, it doer not mean 12 o’clock but the time when the sun is at 
its meridian, and, since standard time according to which nomi- 
nation paper is seven nvnutes late is some 22 minutes in advance of 
the local time at Rohtak, therefore the nomination paper was real- 
ly presented well w'ithin time. In support of this argument the 
Petitioner’s counsel referred to Punjab Government Notification 
No. 2.^ dated October 28, 1920 according to which the time for 
scrutiny of nomination paper is given as "12 o’clock' noon” as 
showing that; a distinction is drawn between "noon” and "12 
o’clock” Jmd secondly, h«; advanced the proposition that the dis- 
tinction is deliberate since ordinary villagers would know noon as 
the exact middle of 'the day^but not 12 o’clock, and using the word 
"nopn” 'the legislature hid this idea in' mind. 

We are certainly not impressed with the reasons in support of 
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this argument. In the first place the interpretation sought <to be 
placed upon the word "noon” is a fictitious one: the word should 
be given its ordinary accepted meaning. In Webster’s Dictionary 
the definition is "the middle of the day”; "mid-day” "the time when 
the sun is on the meridian”; 12 o’clock in the day time, showing 
that there is no such single fixed meaning as the Petitioner’s coun- 
sel would assign to the word "noon” in ordinary acceptance of the 
word, means 12 o’clock in. the day time, and it would be for the 
Petitioner to show that it means anything else. Scntutily, the re- 
ference to Notification No. 23 dated October 28, 1920, goes rather 
against the Petitioner than in his favour: in the expre.ssion "12 
o’clcKk noon”, the word "noon”, if not phonetic is plainly 
to be taken as explanatory of the words "12 o’chxk” 
as fixing them definitely to mid-day and nor to mid- 
night. Thirdly, we are entirely without evidence as what 
was the local time at Rohtak, or even whether any* local time 
was kept at .ill, and whether it is dKfcrcnt from standard time. 
Fourthly, as regards the argument that "noon” was meant to in- 
dicate a particular time to villagers we have not been shown that 
Government intended in this particular m;»ttcr for the convenience 
of persons who were ignorant of standard, time and no evidence h.is 
been put forward in supfsort of the proposition. On the other 
hand, if Government had intended local time to be observed in 
these matters, we should have expected to find this definitely laid 
down and elaborate instructions given to enable Returning Officers 
throughout the province to ascertain the exact local time in each 
locality. But we find nothing of the sort. Lastly, the Petitioner 
himself never understtxxl that n<x)n meant anything but 12 
o’clock, the argument finds no place in his petition and is manifest- 
ly an after thought. We reject it. • 

Allegations of corrupt practices were made aj,vmst the Res- 
pondent, Khwaja Rahim Bakhsh, and Choudhri Sardar Ali, but 
from the facts as set out in this report it will be apparent that their 
conduct, could only fall, if it falls at all, within the category of 
undue influence, as defined in Rule 2 of Part 1 of Schedule iv 
namely "interference with the right of any person to stand as 
candidate by means of injury (or) restraint.” If the Respondent 
had not connived at such interference, then if proved as against the 
two officials, the corrupt practice would be under Rule 1 of Part 2 
of the Schedule. We desire here to observe that in respcc^»of undue 
influence there is not complete correspontlcnce between the Punjab 
Electoral Rules and the Indian Election *Offcncg;) and Inquiries Act 
39 of 1920. ’Section 171-C*{1) of the. Act is entirely geperai and 
makes it an offence (punishable under Section 171-F, .with im- 
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prisonmtnt or fine or both) for anyone voluntarily to interefere 
or attempt to interfere with the free exercise of any electoral right. 
The rule in the schedule to the Punjab Electoral Rules, however, 
lays down definitely what is to be considered interference and 
the definition of the right interfered with is also different to the 
definition of the Act. 

Charge against the Respondent was not pressed. 

Khawaja Rahim Bakhsh was not the Returning Officer of the 
constituency, he had no duties imposed upon him in connection 
with the election therefor, there is no proof whatever that he was 
endeavouring to assist the Respondent by failing to assist the Peti- 
tioner he did not interfere directly with the Petitioner’s right to 
stand. We cannot find that he was guilty of any corrupt practice. 

Choudhri Sardar All’s case is open to more doubt. By re- 
fusing to allow Choudhri Gobardhan Das to approach him with 
his nomination paper it might be argued that he voluntarily inter- 
fered with the free exercise of the Petitioner’s right to stand as a 
candidate within the meaning of Section 171-C (1) and I71-A (B) 
of the Indian Election Offences and Enquiries Act, thereby being 
guilty of an offence: but for the purpose of this report it is 
necessary to find that t^is action amounts to a corrupt practice 
within the meaning of Rule 2 (/>) and (2) (a) of Schedule 4 
of the Punjab Electoral Rules, that it was the interference with 
the Petitioner’s right by means of ‘'violence, injury, restraint, or 
fraud or any threat therefor.” 

Wrongful restraint is defined in Section 339 of the Indian 
Penal Code as the voluntary obstruction of any persons so as to 
proceed. And althougli the word “wrongful” is not found in 
the rule quoted, wc think that the definition may be adopted, for 
the purpose of this case, as the meaning to be attached to the word 
“restraint” in^the Rule, 

That the Petitioner’s right was directly interfered with and 
that he was obstructed by Choudhri Sardar Ali is plain, but we 
should require it still to be shown that the obstruction was volun- 
tary: it will be noticed that the word “voluntarily” is also used in 
Section 171 of the Election Offences and Enquiries Act. “Volun- 
tarily” is thus defined in Section 3,? of the Indian Penal Code: “A 
person is said to cause an effect voluntarily when he causes it by 
mcam whereby he ihtcn<^cd to cause it or by means which at the 
time^of eitiploying those means bj knew or had reason to believe 
to be likely to cause it. * 

The question of intencion thys becomes essential, and this is 
the case^also in tke^Engbsh I^w dealing with corrupt practices at 
an eketiop. There “to constitute a cerrupt practice it is essential 
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that here should be a corrupt or wicked motive (Fraser’s LaV of 
Parliamentary Elections and Election Petitions, 2nd Edition, page 
141). Now there is no real evidence of corrupt motive on Chou- 
dhri Sardar Alt’s part. He is not shown to have been acting with 
the objection of favouring the Respondent and we think that wc 
should not be fully justified in drawing any inference th.it this 
was his object. Mere suspicion, however strong, cannot take the 
place of proof. It is possible to hold the view that he was unaware 
that Choudhri Gobardhan Das was an intending candidate for 
election, that he was engaged in other work at the time when 
Choudhri Gobardhan Das sought to enter his court and that, not 
wishing to be disturbed he ordered him to go out; if this view is 
taken, then although Choudhri Sardar Ali’s .action may be open 
to objection on the ground that he ought not to have refused ad- 
mission to any one on the day on which nomination papers were 
to be received, yet it amounted to no more than a default in his 
duties as an official. If this was so, it is unfortunate that Chou- 
dhri Sardar Ali did not frankly admit the fact instead of deny- 
ing, and adhering to his denial that he had seen Choudhri Gobar- 
dhan Das before noon on that day. We may' remark here that, 
although Choudhri Sardar Ali appeared t,wice before us and had 
the opportunity of stating anything he wished in defence of his 
conduct he appeared only as a witness, he was not specifically put 
upon his defence and he was unrepresented by counsel. There is 
no provision in the Indian as there is in the English Law' for the 
Returning Officer being made a Respondent in the case. 

In the absence of sufficient proof of corrupt motive or in- 
tention it would not be safe to find that Choudhri Sardar Ali 
has been guilty of a corrupt practice. 

Parties to bear their own costs under the circumstances. 

F. W. Kennaway, /. C. S. » 

Khan Bahadur Shejkh Abdul QADtR, Bur-af-Lau 
Kunwar Dalip Singh, Bar - at-LMW 



UNITED PROVINCES LEGISLATIVE COUNCIL 
SAHARANPORE DISTRICT (NON- 
MOHOMMEDAN RURAL) 

LALA CHAM AN LAL (Petifioner) 
versus 

LALA SHADI LAL (Respondent) 

What of maUTtai facts and particulars required by Rule 31 is a 
defect which renders the petition liable to be rejected. 

A petition cannot be amended under Order 6, Rule 17 C. P. as the 
Code has been made applicable by Rule 3 5 only to the conduct of the 
enquiry, and not to the petition itself. 

There is no provision in the Electoral Rules for the atnendment of a 
petition. 

Where the Petitioner claims the seat for himself, it »s obligatory on 
him to join as Res[K>ndent$ to the petition all other canditiates who 
were nominated at the election. Failure to do so renders the petition 
liable to be dismissed,, and no candidate can lx- added as a party after 
the expiry of the statutory period provided for filing of petitions. 

The Petitioner was one of several candidates for membership 
to the United Provinces Legislative Council as representing the 
Rural Constituency of Saharanpore District. He was defeated by 
the Respondent by about 5»700 votes. In his petition he seeks to 
have the latter s election declared void, and prays that he himself 
be declared duly elected, on the ground that the successful candi- 
date committed certain corrupt practices wdiich are set forth in 
Paragraph 4’ of his petition. 

In Paragraph 5 it is stated that *’if on further enquiry further 
discoveries are made, then fresh particulars shall be duly added 
to the petition/’ ThijS promise has been kept up by the presenta- 
tion on February 14, 1921, to the President of the Commission 
of what is in effect a supplementary petition under Rule 30. In 
this there are fresh particulars which all relate to alleged failures on 
the part of the presiding officers at different polling stations to 
observe the rules prescribe for the conduct of the eleetion. 

our opinion the petition is defective, in that it does not 
specify ^he material facts and particulars of the alleged corrupt 
practices as was necessaj^ under Rule 31 of the Election Rules, 
and the general a|legacion& contained in it are too vague and in- 
definite, to admit of a cp<cific enquiry. 

Rule 5 1 lays it down that the petition '"shall* contain a state- 
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ment in concise form of the material facts on which the 4*eti- 
tioner relies and the particulars of any corrupt practice which 
he alleges.” There has been some discussion as to the correct 
interpretation of the terms used in this rule, and in the absence of 
any' previous Indian decision we have turned for guidance to the 
reported English cases dealing with Election Petitions. Several 
of these arc quoted by Mr. Hammond in his book "Indian Elec- 
tioneering”. These ni.ike it clear that in such .a case as the present 
one the particulars required are the names of persons whose vehicles 
were hired, the names of persons who hired them, the sums paid, 
the names of voters who were carried and so forth. 
presenting an Flection Petition are boqod "to tell tb<? nyps^t tht^yi 
cari at the time these particulars are given, and, at all events before 
t |fe tn a^ to roll as muc4i as they can to put the sitting member 
ancT ms" counsel upon encjuiry and to prevent surprise and expense*’. 
**To deliver particulars which contaarTTu^m 
the candidates and the character of the offence suggested and leave 
everything else in blank and to attempt under them to fish out 
some possible material from which the blank may be filled up 
is an abuse of procedure/* (op. cit., pages IH). In the 

petition now before us no information whatever has been supplied 
beyond the name of the candidate and the character of the offence 
suggested, and not one single detail is given which would enable 
the Respondent to make enquiry and collect evidence to meet 
the charges brought against him. 

It has been argued by the learned counsel for the Petitioner 
that his client has fallen into this error owing to a desire to attain 
conciseness. This argument carries no weight. It would have 
been easy enough for him to follow the English practice and enter 
the particulars in a schedule attached to the pctitk^ti. It is fur- 
ther argued that the opposite party was to blame for not asking 
for any particulars which he might find necessary to enable him 
to meet the case set up. The answer to this is that it is no part 
of the Respondent’s duty to help out the ^etitioner*s case by re- 
pairing his omim^)ns. 

Finally, it is claimed that Rule 55 directs the O>mmissioncrs 
to enquire into petitions *’as nearly as may be in accordance with 
procedure •applicable under the Civil Procedure Code, to 

the trial of suits,” and that we ought to, amend this petiticjtn and 
supply the missing particulars* now. The Petitioher’i counsel 
professes to rely on Order 6, Rule 17, Civil PrcKcdure Code. We 
Jiold, however, that RuEe 55 only makiSsi the Cjvy Procedure Code 
^applicable to* the conduct of the enquiry and not to the. petit ion. 

In the ca^ of an ordinary civil suit the trial court is cm- 
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powtred to accept, reject, or at any time amend the plaint. This 
k not so with an Election Petition, which under Rule 30 can be 
accepted within a limited period of 14 days from the date of 
publication of the result of the election. Further, there is no pro- 
*vision anywhere in the Act or the Rules for the amendment of a 
’petition. Indeed any such amendment appears contrary to the 
whole tenor and spirit of the rules. The short time limit permitted 
and the insistance in Rule 30 on furnishing at once of the full 
particulars are evidently intended to ensure that the returned candi- 
date shall without any delay be informed of the exact nature of 
the charges which he will have to meet. To allow amendments 
and additions would be to defeat this very salutory provision. 

We find that in failing to give in his petition the material facts 
and particulars required by Rule 31 the Petitioner has failed to 
show that anything took place at the election which would render 
it void. We also find that his petition is further defective, in 
that he has not joined as Respondents the other candidates. We 
therefore, decide the petition in favour of the Respondent. 

We recommenid that the Petitioner pay the Respondent's 
costs which we assess at Rs.600. 

' F. D. Sl.MPSON 

E. R. Neave 
Muhammad Shafi 


INDIAN LEGISLATIVE ASSEMBLY 
THE SALEM AND COIMBATORE CUM NORTH 
ARCOT.CASE ( NON-MOHOMMEDAN RURAL) 

PERIANA GOUNDER AND PERUMALASAMI GOUNDAN 

{Petitioners) 


• versus 

M. SAMBANDA MUDALIAR {Respon.dent) 

An election petition is not required to be presented to the Governor- 
General by the Petitioner in person. It may be sent by post. 

But even assuming that the petition was required to be* so presented 
4>y the Petitioner persotv>lly, its acceptance by the Governor-General would 
‘ amo\utt to a waiver of this irregullrity, if there was any, and no objection 
on that ground could be taken subsequently? Nor is it open to the Elec- 
tion Commisiuos^ which 'is a statutory b^y, to be created by His 
: Exfcliency only after Uis JExcellency is« satisfied of the previous requisites 
haviqg been complied with, to go into tbit question, or to try it. 
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If transgression* of the law by the officials are admitted or pro>^d and 
the court sees that it « open to reasonable doubt whctlaer these trans- 
givsslons may not have affected the result of the election, the C^ouri is 
bound to declare the election void. 

The change of a polling station by the Polling Officer, without MifHcicnt* 
notice to the constituency, was held to be a material irrtguhiritv which 
w^as held to be enough to avoid an election, when tite majority in favour 
of the Respondent was only 7, and it was proved that 12 or H voters had 
in fact gone to record their votes to the place originally hKcd for polling. 

A preliminary objection has been taken on behalf of the Res- 
pondent that the petition not having been presented to His Ex- 
cellency the Governor-General in person, but having been sent by 
post, is not valid. We have overruled the preliminary objection for 
two reasons. 

1. Assuming that the petition should be presented personally 

by the Petitioners to His F:xcellency, His t^xccllcncy having as a 
matter of fact accepted the said petition and also the amount of 
Rs. 1,000 deposited by the Petitioners, the irregularity, if any, has 
been waived and no obiection on that score could be taken subse- 
quently, The petition is signed and verified and there is no allega- 
tion that it was not the petition of the Petitioners. 

2. His Excellency being satisfied that the prior requisites, 
which have to be complied with before a commission is appointed 
for the trial of the petition, it is not open to this commission which 
is a statutory body, to be created by His lixcellcncy only after 
His Excellency is satisfied of the previous requisites being 
complied with, to go into this question, and the said qucstii^n has 
not been in any way reserved for trial by these Commissioners. 

The cases in I. L. R. IS Mad. 137 and I. E. R. 1 11 Mad. 3S4 do 
not appear to us to contain anything contrary to this view. Where- 
as the decision in I. L. R. S Mad. 411 unquestion.il>ly supports it. 
We have accordingly overruled the preliminary objection raised by 
the learned pleader for the Respondent. It should be noted that 
under Rule 30, the petition is to be presented within 14 days from 
the date of the j^tlblicarion in the Gazette of the results, and His 
Excellency the Governor -General for obvious reasons could not be 
predicted tj^ be at any particular place on any of the fourteen days 
allowed by Rule 30, and difficulty might be •experienced by any 
candidate or elector of any part^f India who may like u> pfesent 
such a petition if personal presentation is the only m<xle permissible. 
The argument of the Petitioners, viz., that no particular mode of 
presen tation-w-such as by perjonal delivery J>y tKe Petitioners to Elis 
Excellency perspnally being specified, tKe ordinary mode of consti- 
tuting the poi?t office their agents for such presentation is open to ^ 
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them**necd not be discussed in the circumstances. 

While for the purposes of the argument, we have assumed that 
the first step in the reasoning of the Petitioners is correct, viz., 
that presentation prtma facie means presentation in person, we 
wish it clearly to be understood that we give no assent to that view, 
though wc do not think it necessary to decide that point. 

1'he Petitioner confined himself to the irregularities mentioned 
in respect of Polling Station No. 1 8 , Dharampuri Registration Area. 
The case for the Petitioners is that the Polling Station fixed in the 
Notification in respect of the election to the Legislative Assembly 
for the Dharampuri Registration Area was the Buddireddipatti Rail- 
way Station and that on November 30, 1920, the date fixed for the 
election, there was no polling officer or ballot box or voting papers 
available at the railway station and consequently the voters had no 
opportunity to record their votes. The case for the Respondent is 
that though* as a matter of fact there was no polling office or ballot 
box or voting papers at the said railway station, yet the polling t(K)k 
place at the I.ocal Fund vSehool in the village of Buddireddipatti 
about 6 furlongs from the Railway Station and the due intimation 
was given lo the voters by beat of tom tom at the Railway Station. 

It was argued that ‘it w*as not necessary under the rules to 
notify the particular building at which the polling was to take place 
and that therefore it could not be said that the voters were misled 
by any irregularity. Although no doubt it was open to the autho- 
rities to have said that the voting wmuld take place at Buddireddi- 
patti, simplicitcr, inasmuch as they fixed the Railway Station as 
the place where the polling would take place, the argument that the 
voters w'cre lx)und to treat the wwds, ”thc Railway Station’' as mere 
surpusage is, in our opinion, utterly unsound. 

After discusvsing the evidence the learned Cx>mmissioners came 
to the conclusion that ”in the circumstances the conclusion seems 
to be inevitable that there was really no tom tom or any other mode 
of notice given at the Railway station, at any rate till about 1 1 a.m.” 

The further question arises '*What is the exact result of this 
irregularity in this election?” Under Clause 3{il*) of the regula- 
tions framed under Section 13 of the Electoral Rules, not less than 
30 days’ notice should be given of, umong other things, the place or 
places^where the votes of the electors would be taken. We arc in- 
clined to the, opinion th:*t, if for any reason, the place originally 
fixed shoi!ild turn out to pot avaifable at the last moment, polling 
would be valid if it took place at another place in the neighbourhood, 
provided due notice was given tc^thc electors of the change of 
place anxi the place was^not t>thcrwisi inconvenient to the voters, 
which would depend on the circumstahees of each case. Here we 
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find as a fact that no effective steps were taken during a fair* portion 
of the polling period to give intimation of the change of place 
to the electors, who were informed in the first instance that the 
Railway station was the polling booth, and that, over and above the 
orders given by the presiding officer and the village Munsif, notice 
was not in fact published either by tom tom or by otherwise at tho 
Railway station, at least till 1 1 a.m. In these circumstances it will 
be for the Respondent to show that the voters were not prejudiced. 
The cases reported in volume 2 O’M. and H. page 77 and volume 
) O’Malley and Hardcastle. page 184 support our view. Mr. Justice 
Grove at page 80 of the 2nd volume of O’Malley and Hardcastle 
Reports points out that two questions arise for decision, ( 1 ) whe- 
ther the election was conducted in accordance with the principles of 
the Act, and (2) whether the non-compliance with the rules h.id 
affected the result of the election. He thought that the real j>oint 
was whether the constituency had an opporttmity of fairly re- 
cording their votes for the different candidates, (k would be sailing 

1 uncommonly near the wind and as he thought violating the spirit 

2 of the Act to enquire how a voter would have voted had circum- 

I stances been different,; No tribuoalxan possibly say wlut would or 

rfii^ff have taken place un^er different circumstances. One of the 
principles of the Ballot Act is that voters could not be compelled 
to disclose liow they voted except upon a scrutiny after a vote had 
been declared invalid. Here the majority is only seven and there 
were at least 12 voters w'ho were unable to vote. As mentioned in 
the judgment of Mr. Justice Kennedy concurred in by Mr, Justice 
Darling in the Islingt on C ase, 5 O’Malley and Hardcastle, page 120 
to 125, if transgressions of law by the officials being admitted or 
proved the court s ecs thAtit,i 5 .PPfta..tfljjeubt,w:^^^^ these trans- 
gressions may not have affected, fhc result, the court, is then bound 
to decljfe' the election void. It appears to us that this is the view 
oT the law which has generally been recognised and acted upon by 
the tribunals which have dealt with election matters. Again at 
page 130, ’’the gist of the judgment of the C^iicf Justice, Monoghan, 

j is that in such a case the P etitj pner is not called upon to prove 

I affirmatively that* the result of the election was affected by the 

i proved transgression of the law hut that the Ijfy^pondent must 
satisfy the^ icourt that it jwas not arid could jaot. fie affected. "The 
case in 4 O’Malley and Hardcastle, page 162 is really not agaiijst this 
view, since it appears at page lfi4 of th^ report that the diction 
of the successful candidate in that casi was by the nnjority of 
electors, which is not the case iKfre. Though the other voters 12 or 
13 in number have not been ^xaminet^ we^have’gdt the pt»itivc evi- 
dence of Mr. Venkatachariar that two of them who werd proceed- 
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ing tp the Railway station to record their vote returned on hearing 
from Venkatachariar of what had happened at the station, and that 
the other voters who evidently interested themselves in the elec- 
tion and naturally went to Venkatachariar’s house at about 3 P.M. 
to get information concerning polling station, etc., did not proceed 
.to the station to record their votes after receiving the information 
given by Venkatachariar. We only allude to this evidence as 
showing that there is ground for supporting that the result of the 
election was actually affected by what took place; and we do not 
regard it as part of the Petitioner’s case which to our mind is suffi- 
ciently established by proof that the irregularity might have had the 
effect of disfranchising a part of the electorate. 

We think that the result of the election has been materially 
affected by the non-compliance with the provisions of the Act and 
the rules and the regulations made thereunder in the matter of the 
fixing of the polling station at the Buddireddipatti Railway Station 
and accordingly must declare that the election of the returned candi- 
date shall be void. 

We make no order as to costs. 

The Hon’ble Mr. Justice Coutts Trotter 

M. R. Rv. C. V. Ananthakrishna Ayyar Avercal 

M. R. Ry. Venkatasubha Rao Garu 


BEHAR AND ORISSA LEGISLATIVE COUNCIL 
THE SHAH AB AD CENTRAL (NON- 
MOHOMMEDAN RURAL) 

RAI SAHEB, RAM RAN VIJAY SINHA (Petiffonn) 

, versus 

BRAJA NANDAN SAHAY {Respondent) 

A declaration mad'* by a candidate appointing an election agent does 
not come within the purview of article 4 of Schedule 1 of the Indian 
Stamp Act, and therefore is not required to be on •stamp paper. 

The improper rejection of a nomination paper on the ground that the 
declaration of election agent was ndt on a stamp paper is a ^terial irre- 
gularity, which is-suiScient to avoid an election, 
k appears that the dtelaration made by the returned candidate 
appointing an election agent under Rule 1 1 of the Election Rules was 
stampted in accordance with Article 4, Schedule 1 of the Indian 
Scamp Act. The* declarations mad^ by the other fiv; candidates, 
of whom the Petitioner was one, bore po stamp at all. The result 
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was that the Returning OfiScer held that there was only one candidate 
duly nominated, and treating the election as non-contested one, he 
declared the Respondent to be duly elected. 

Now the definitions of affidavit and oath in the General Clauses 
Act of 1897 and the provisions of the Indian Oaths Act of 1873 show 
that an affidavit may be made either by swearing before the pres-' 
cribed officer or affirming or declaring as the case may be before such 
officer, when the deponent is unable or unwilling to take the oath by 
reason of his religious belief under certain circumstances the law 
allows statements in writing so prepared to be given in proof of the 
truth of their contents, and Article 4 of Schedule 1 of the Indian 
Stamp Act seems to apply to such documents only. In this connec- 
tion a reference to the provisions of the English Stamp Act (J4 and 
5 5 Vic. c. 39) is helpful. That Act requires a stamp duty not on 
affidavits but also on statutory declarations which by Section 21 of 
the Interpretation Act (52 and 5 3 Vic. c. 63) mean declarations 
made by virtue of the Statutory Declaration Act of 1885; 5 and 6 
William 4, Chap. 62). This latter Act was enacted for the more 
effectual abolition of oaths and affirmations taken and made in 
various departments of the state and to substitute declarations in 
lieu thereof and for the more entire suppression of voluntary and 
e.xtra judicial oaths and affidavits. These declarations might be 
made by any person without reference to his religious belief, and a 
consideration of the definition of oath and affidavit in Section 3 of 
the Interpretation Act would seem to lead to the conclusion 
that the expression affidavit docs not include such statutory 
declarations. We have not been shown any enactment of 
the Indian Legislature providing for statutory declarations in 
lieu of affidavits, and the conclusion seems irresistible that 
even if any such enactment cxi.st.s it is the •intention of 
Article 4 of Schedule 1 of the Indian Stamp* Act to ex- 
clude simple declarations and to confine its scope to declarations 
made by persons who would, but for some special exemption based 
on religious belief, have been required to st^ear affidavits. 

Now there i 4 nothing in the Election Rules which shows that in 
case of a declaration appointing an election agent a simple declara- 
tion has for any class of cases becQ substituted for an oath or affirma- 
tion, and therefore article 4 is in our opinion inapplicable. On the 
contrary the provisions requiring that the rfturri of election eXfjenses 
shall be verified on oath or affirmation , seems to conform to the 
view that it is not every declaration that comes within the perview 
of article 4. * » * , . 

We accordingly find that the retuiipeft candidate has«siiot been 
duly elected. 

. 10 
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We' direct the Respondent to pay the Petitioner his costs, which 
we fix at Rs.I50. 

B. K. Mullick I 

J. F. W. James ^Commissioners 

Lala Damooar Prasad j 


THE PUNJAB LEGISLATIVE COUNCIL 
THE SHEIKHUPURA CASE 
(MOHOMMEDAN RURAL) 

KHAN DAURAN KHAN (Vetit toner) 
versus 

M. MAHABAT KHAN. 2. CHAUDHRI SARBALAND 3. SYED 
MARATAB ALl SHAH, 4. CHAUDHRI ROSHAN DIN 
AND 3. MAULVI INSHA ULLAH 

The threat to voters of having their cattle stolen held out by the Res- 
pondent and his agents, persons who were heads of gangs of notorious 
cattle stealers, was held sufficient within the meaning of election law to 
avoid the election. 

Where there arc more than one candidates, the petitioner in order to 
succml in a claim for the scat must show that but for the alleged cor- 
rupt practices, the scale would have i.)cen turned in favour of the Peti- 
tioner. 

The law of agency in election matters g<x‘s much further than the 
ordinary law*^ of principal and agent, and in the absence of express appoint- 
ment agepey is to be inferred from facts. 

Where two persons were proved to have canvassed for the Respondent 
to such an extent that he must have known of it, but he never repudiated 
their actions, he was deemed to have adopted them as his agents w'ithin 
the meaning of election law. 

A petition wdiich gives particulars of acts alleged cannot be summarily 
rejected for w ant of better particulars. Further ^nd better particulars 
can be given subsexjuently under the Civil Procedure Code, provided that 
the Petitioner is not permitted to make out a new case. ^ 

Under the head of threats of injury it is charged against the 
Respbnd<^nt that, during the canvassing which took place before the 
polling day, the Respondeht and the agents of his threatened voters 
in various villages with theft of their catrie, if they voted for the 
Petitionf^ rather tfian fpr th/e Resjxiivdent. It is alleged (1) that 
the Respondent is regarded as the head of the Wagab clan of the 
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tribe of Jangalis who are the original inhabitants ' o6 the 
Bar country, of which a considerable part of the Shclkhu' 
pura District consists; this tract has been colonised by settlers 
from other parts of the province in consequence of the 
introduction of canal irrigation; (2) that these Jangalis, in- 
cluding the Wagahs are notorious cattle-lifters, and, as such, are 
regarded with apprehension by the colonists; and (3) that conse- 
quently such threats would come home with special force to those 
colonists, who were thus threatened. We have no hesitation in 
finding that the allegations set out have been amply proved by 
the evidence put before us. 

For the Respondent it is not denied that he is the head of the 
Wagah clan, and the attempt to show that the Wagah arc not noto- 
rious as cattle-lifters h.is in our opinion, entirely failed. 

For the purposes of this report it is not really necessary for us 
to decide whether the Respondent himself is a ra.ss3gir, «r a member 
of a gang of cattle-thieves; there is, it is true, a mass of oral evidence 
to this effect which is countered by oral evidence of the opposite 
tendency and by pro<fuction of a large number of certificates of 
good work from officials including police officers, granted to the 
Respondent at various times during the l«st 20 years. We are not 
inclined to l(X)k upon the oral evidence or these certificates as ex- 
cluding the possibility of the truth of the charge, but be that as it 
may, our conclusion is that, whether rightly f)r wrongly, he is regard- 
ed by the colonists as in league with the Wagahs in the matter of 
cattle lifting and as being able to control their activities in this 
direction. The only point therefore remaining for discussion in this 
connection is whether the threats charged were in fact uttered to 
any voter by the Respondent or any of his agents. We do not 
consider it either necessary or desirable to namc.witftcsscs and after 
prolonged consideration of all the evidence, and waighing its value 
with the greatest care in the light of the lengthy arguments ad- 
dressed to us, we record only our finding that the use of threats is 
proved against Respondent M. Muhabbat K.han himself. . 

We find that; Rahmat of Bhattianwala and Hasham of Dharor, 
who are notorious rassagirs, were guilty of using threats of the same 
kind in numerous villages, in osder to secure votes for the Respon- 
dent. W^ also find that they must be held to, be agents of the Res- 
pondent; they are proved to have canvassed for him to such afljextcnt 
tliat he must have known of it: He never (cpudiated their ^tions, and 
must be held to have adopted them as agents, although there is no,, 
direct proof, of their actual appointmerit as sueb. .The law, of agency 
in election matters has long bran held*in.Efigland to go muph further 
than the ordinary law of ffirinciple and agent as said on •page 76 of 
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Fraser’s Law of Parliamentary Elections and Election Petitions (2nd 
Edition) , “where there is no express appointment the agency must 
be inferred from facts/’ and again on page 81 of the same work, 
"the fact that a candidate has expressly or impliedly employed any 
person to canvass for him will generally, but not necessarily, consti- 
tute that person hb agent.” In Akefield Case (2 O’M. and H. 
page 103) Grove, J., said "a candidate is responsible generally, you 
may say, for the deeds of those who to hb knowledge, for the 
purposes of promoting hb election, canvass and do such other acts 
as may tend to promote hb election, provided that the candidate 
or hb authorised agent has reasonable knowledge that those persons 
arc so acting with that object.” The same judge in Wigan Case 
(4 O’M. and H. page 12) laid down that "there may be cases in 
which canvassing has always been held to be strong evidence of 
agency and evidence which requires a very strong case to rebut it, 
if it can bc'rcbutted.” Applying these principles to the evidence 
before us, we find the fact of agency proved, and decide accord- 
ingly. 

It follows from this decision that the petitioner is not entitled 
to a declaration that he has himself been duly elected. He has 
failed to show, as he endeavoured to do by the evidence last dis- 
cussed, that he obtained a clear majority over the returned candi- 
date, and we cannot hold that the votes given for that candidate 
are absolutely thrown away. There is no provision in the Indian 
Law to this effect and the English Law is against any such propo- 
sition; in this connection we need only refer to the authorities 
quoted on page 130 of Rogers on Election, Volume 2, edition of 
1918. 

We humbly advise His Excellency the Governor that M. Mu- 
habbat Khan has not been duly elected. 

We find diarges proved against M. Muhabbat Khan, Rahmat, 
son of Lakha, of Bhattianwala, and Hasham, son of Dasaundhi, of 
Dharor, being that of undue influence by threat of injury, falling 
under Rule 2 of Schedule 4 of the Punjab Electoral Rules. As 
required by Rule 45 of the same rules we report, accordingly. 

We award the Petitioner a lump sum of Rs. 1,000 as costs. 

Annexture to the Report. 

In thb case an pbjection has been taken in the Respondent’s 
writtqd' statet^ent to paragraph 6 of the Election Petition on the 
ground that the allegations made ’in it are vague and indefinite, 
and it has been urged that the petition should be dbmbsed for want 
of necessary particulars, '’ijp'o do not see anything in the Punjab 
Elec^ral Rul« justifying vJie v^cw that i petition, whiefi gives parti- 
culars of the acts relied on, b to be stfinmarily rejected for want 
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of fuller particulars. On the contrary there is authority ift the 
Civil Procedure Code for allowing further and better particulars 
to be given with the reservation that the Petitioner is not to be 
permitted to make out a new case. The object of furnishing sucli 
particulars is to avoid surprise to the Respondent* and from the 
point of view they are as necessary in the interests of parties con- 
cerned as those of justice and fair play. The practice in England 
also supports the procedure. The petition in the present case gives 
the material facts on which the petitioner relics* and so far as the 
supplying of further particulars goes, the Petitioner in his re-appli- 
cation to the written statement has not only expressed a will- 
ingness to supply such particulars as may be ordered, but has ac- 
tually supplied them to an extent which, we think, should give the 
other party the information they can reasonably require to be fur- 
nished to them, without giving details of" the whole of the evidence 
on which the Petitioner is going to rely. • 

E. W. Ken N A WAY, /.C.S. 
Abdul Quadir, Bar-af-Latv 
Daijp Singh, liar-af-Law 


MADRAS LEGISLATIVE COUNCIL 
THE TANJORE CASE (NON« 
MOHOMMEDAN RURAL) 

V. P. PAKKARfSWAMI PILEAl (Mi/iomr ) 
versHS 

RAO BAHADUR VENKATA RAMA PlEl.Af {Knpomlcnt) 

Where on account of serious flcKxJs winch occurred slRjrily lx*ft>rc No 
vember 30* the ti;iy hxcJ for the jx)lh miknig it very diOkuli and ai 
places impossible for the electors to record thdr votes, and ilic Fteturning 
Officer with the sanction of the Local Government issued instructions^to 
Presiding Of{lfC 4 S to let the poll remain ojxrn upto Decemlxr 6, but on 
account of the tlofxl the telegrams did not reach several polling stations* 
and the |x>ll on such ?5iations was closed on the 30th, held that it was a 
materifi irregularity which affected the result of^ the election* inaiimuch 
as it deprived large numbers of electors of a right which^has acc^i|ed to 
them, namely of exercising their* suffrage (ill a later date. I 
A recount can only j)c granted in c^ses which are substantiated 
by specific instances by reliable prima facie evidence. The original 
date fixed for the election Novefnber* 30, 1920. For' several 
weeks before the day arrived, the Tanjore District was visited by 
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scveAr floods rendering the movements of the people and the methods 
of communication difficult, and in some cases impossible; and ac- 
cordingly on November 28, the Returning Officer, who was Mr. 
Dutta, the Collector of the Tanjore District, sought authority from 
Government to do what he thought to be necessary in the circum- 
stances to preserve the rights of voters, to record their votes and 
to render those votes elective. Accordingly he received on No- 
vember 29, 1920, a telegram from the Government of which the 
material part is this: special circumstances Government give 

you discretion to postpone opening of poll in cases where ballot 
papers cannot arrive at polling station in proper time; also to keep 
open poll for as many days as may be necessary in cases where floods 
make it impossible for voters to reach polling stations tomorrow”. 
On that Mr. Dutta sent out instructions to the Divisional Officers 
and Chairmen of Municipal Councils in the district in the following 
terms. W'e are only reading the material part: ” Where owing to 
weather, polling cannot be opened 3, it should be opened Decem- 
ber 4, and continue till December 6 , inclusive. Inform all polling 
officers under you immediately.” 

Those instructions were sent to all Divisional Officers and the 
Chairmen of Municipal Councils in the constituency. The result 
was that in most of the divisions polling did go on from November 
30 till December 3, but in two Taluks Pattukkotai and Arantangi, 
the instructions did not reach the officer concerned. The tele- 
graph wires were cut by tlcKxls, and the messengers with whom 
duplicates were sent by hand could not reach their destination and 
the result was that the instructions were not received by the 
officers in question until December 4: and accordingly in fifteen 
polling stations in those two Taluks the boxes were closed and re- 
turned after 'November 30. In one station, Gandharvakotta, the 
box having li^achcd the Collector on the morning of December 
1, he sent it back to the officer with instructions to re-open the poll 
which was accordingly, done. We are not called upon to decide the 
effect of that and whether it was lawTul order or not; because the 
number of persons who voted in all in Gandharvakotta was 56 and 
the majority of the successful leading candidate was 127, so that, 
even supposing that all those votes would have been adverse to the 
successful candidate it would not have affected the r&ult of the 
clect/on and, could not have affected it. But with regard to the 
other polling stations very much 'more difficult questions arise. 

The argument for thj Respondent 2 \ppears to be this; What 
Government did' was to invest the collector with a^ discretion to 
give further extension by waV of indulgence to the voters. There- 
fore> if he did not, in fact from whatever cause, succeed in con- 
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ferring that indulgence upon the voters, then there is no ihqfc to 
be said and matters must rest where they stand. On the other 
side it is said that what he was invested with was an authority, not 
merely to grant an indulgence to the voters, but to confer upon 
them a definite right, viz., the right to exercise their vote at any 
time upto the evening of December There is nothing in the 
rules to guide us as to what is the proper course to adopt in unfor- 
seen eventualities like this, and we have to come to a conclusion on 
it as best as we can, practically unassisted by anything except the 
analogies that were suggested by the learned counsel in argument. 
Of course, arguing by analogy where the subjects cannot be in 
pari materia is alw'ays likely to break down just at the point where 
the analogy is sought to be pressed home. \Vc feel very great diffi- 
culty as to what is the right view to take, but on the whole we have 
come to the conclusion that, when the Collector despatched the 
telegram of November 29, addressed to the Divisional ^)fiicers and 
the Chairmen of the Municipal Councils, he had effectively passed 
an order extending the time for polling, and that the fact that 
owing to natural cause the telegrams did not reach their respective 
destinations does not detract from the position that he had com- 
mitted himself to these orders. We, therefore, arc of opinion that, 
when the polling b(X)ths were closed on November 30, though no 
one was to blame for it, yet it was an irregularity in the conduct 
of the election, inasmuch as it deprived large number of voters of 
a right which had already accrued to them to exercise their suffrage 
at a later date, viz., till December 3. 

With regard to the other arguments that the whole proceed- 
ings including the order of the (ioveniment and the order of the 
Collector to his subordinate officers were ultra vires, we do not feci 
that we need go into it, because in our opinion tlje Respondent 
would be no better off even if that argument wer^ sound. The 
effect would be that a large number of people would have given 
their votes under a misapprehension as to what their rights were 
whereas they were only in fact entitled tc» record their votes on 
the 30th they abstained from doing so till December 3. In sdeh 
circumstances it li obvious, on the authority of the cases that we 
have considered carefully in the Coimbatore case, that that would 
be a mateiiiai irregularity which* would obviously affect the result 
of the election and would necessarily lead to the same result^f the 
election as the other process of re^)ning, vfe., the setting aside the 
election. With great regret we fee! compelled to set *aside this 
election because there cannot be the slightest doubt-^nd it is quite ' 
frankly admitted by the counsel for,the^Respdndent — that, if ail 
the voters of those stations ;wcre in fact wrongfully disffanchised, 
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it WQuid not be likely to give a material effect upon the result of 
the election. 

During the course of the enquiry an application was made 
to ns for a recount of the votes. It rested on the nebulous allega- 
tion of the agent about the counting of batches of votes twice over 
and we therefore refused to grant an application of that 
nature on such slender materials. It is well-established law 
that a recount will only be granted in cases which arc substantiated 
by specific instances and by reliable, prima facie evidence. 

We must therefore declare the election as a whole void. There 
will be no order as to costs. 

V. M. Courrs Trotter 1 

C. V. Anantakrismna Ayyar > Commissioners 

M. Venkatasubba Rao j 


BENGAL LEGISLATIVE COUNCIL 
THE TWENTY-FOUR PARGANAS CASE 
(NON-MOHOMMEDAN URBAN) 

RAl YATINDRA NATH CHOUDHRY {Peti/ioner) 

versus 

SURENDRA NATH ROY (Respondent) 

Thi* non-compliancc with the rules relating to the secrecy of the ballot 
was held not to vituic when it was not proved that the result of the 
election had bi‘cn materially affected thereby. 

Issue No. 4. Has there been any non-compliance with the pro- 
visions of Section 12(4) of the Bengal Electoral Rules and Bengal 
Electoral Regulations Nos. 22, 27 and 29 as specifically alleged in the 
petition? 

Issue No. 5. If tK're has been any such non-compliance has the 
reilult of the election been materially affected thereby? 

Issue No. 4. Before we proceed to discuss tRit issue we think it 
will be better if we would describe here a little the arrangements 
that were made for recording of votes in the Bchala Municipality. 
The Behala Municipal Area was divided into six polling stations and 
these'^six poIKng stations* were — the Behala Vernacular School, the 
Behala Brahma Samaj, thd Behala Municipal Office, the Barisa Mu- 
nicipal Office, the Barisa Charitable Dispensary and Behala Kamar- 
ghat. There were ’three Presiding'Officers appointed for these six 
polling stations, and Hon’blc S. K.. Sinha, Assistant Magistrate of 



YATINDRA NATH t'. SURENDRA NATH 


81 


Alipore, was out incharge of the polling stations at the Behala^Ver- 
nacular School and Barisa High School, while the polling stations 
at the Brahma Sama; and Bchala Kamarghat were put in charge of 
a Deputy Collector Babu Debcndra Nath Bose, and the remaining 
two polling stations, viz., Behala Municipal Oitice and Barisa Cha- 
ritable Dispensary were put in charge of another Deputy Collector 
Babu Sashi Bhushan Bhattacharji. According to the Petitioner’s 
case at all these polling stations with the exception of those presided 
over by Babu Sashi Bhushan Bhattacharji there was no a'crecy of 
voting observed, that the illiterate voters were asked in a loud voice 
whom they wanted to vote for, that the illiterate voters replied 
inequally loud voice, that the marking of the ballot papers was in 
the majority of cases done in such a way that it could be seen by 
other people, and that at the polling stations presided over by 
Hon’ble S. K. Sinha the voters in almost all cases, literate or illiterate, 
were asked by the polling otficer whom they voted for, that the poll- 
ing officer himself put the cross mark on the ballot papers and after 
folding up the ballot papers put them himself into the ballot box. 
The Petitioner also stated that at the Bchala Brahma Sarnaj polling 
station presided over by Babu Debendra Nath Bose, there was present 
in the inner enclosure one Sidhi Nath Charcerji, the Vice-Chairman 
of Bchala Municipality, and one Kristadhan Mukerji, a Com- 
missioner of the same Municipality, was present in the inner en- 
closure of the Bchala Vernacular Sch(x)l polling station which was 
presided over by the Hon’blc S. K. Sinha. According to the Peti- 
tioner’s case these persons, Sidhi Nath Chatterji and Kristadhan Mu- 
kerji, had no business to be present inside the polling booth, and the 
Presiding Officers by allowing them to remain there acted in con- 
travention of the provision as laid down in Article 22 of the Bengal 
Electoral Regulations. That there were some irregularities com- 
mitted at the polling stations presided over by Babu liebcndra Nath 
Bose and the Hon^blc S. K. Sinha can admit of no doubt. Dcbcn 
Habu has admitted that the marking of the ballot papers was done 
in such a way that it could be seen by other 'people if they wantfd 
to see, and the H(jpJble S. K. Sinha was frank enough to admit that 
in almost all cases without any discrimination as to whether they 
were literate he asked the voters syhom they wanted to vote for and 
when the VDters gave out the name of the candidate they wanted 
to vote for,*‘the polling officer himself marl^cd the ballot papers and 
did all the rest, viz., folding up the ballot-papers and putting them 
into the ballot box himself. As regards the presence of Babu Sidhi 
Nath Chatterji at the BAiala Br|hma Sihiaj pol|ir\g station and of 
Babu Kristadfum Mukerji at the polling ;jt^tion at the Bel^la Ver- 
nacular School, we are inclined to think that the Petitionci has suc- 
• n 
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cecdtd in establishing this part of his case. Deben Babu himself 
has admitted the presence of Sidhi Nath at the Behala Brahma Samaj» 
and Kristadhan Mukerji’s presence at the other polling station has 
been satisfactorily established by more than one witness examined 
before us. These two men Sidhi Nath and Kristadhan were neither 
candidates nor clerks nor agents appointed in writing by either the 
Petitioner or the Respondent — Debendra Babu the Presiding Officer 
at the Bchala Brahma Samaj, has taken upon himself the responsibi- 
lity for allowing Sidhi Nath to remain at the polling booth, by say- 
ing that he allowed him to stay there for the purpose of identifying 
the voters. If Debendra Babu allowed Sidhi Nath to remain inside 
the polling station for the purpose of identifying voters — a power 
which the Presiding Officer could legitimately exercise under the 
provisions of Article 27 of the Bengal Electoral Regulations — we do 
not think the presence of Sidhi Nath Chatterji was in contravention 
of any of ihc rules or regulations. But no such thing can be said 
in the case of Kristadhan Mukerji. As wc have said above his pre- 
sence at the Behala Vernacular School has been established beyond 
doubt, and the Presiding Officer at that polling station could not say 
that he had allowed the man to remain there for any legitimate 
purpose. The findings <hat we arrive at on issue No. 4 therefore 
are, 

(1) The provisions of Section 12(4) of the Bengal Electoral 
Rules were not strictly complied wuth inasmuch as no strict sec- 
recy of voting was observed and there was a certain amount of 
openness in the recording of votes at the polling stations presided 
over by the Hon’ble S. K. Sinha and Babu Debendra Nath Bose. 

(2) Some of the provisions of article 22 of the Bengal Elec- 
toral Regulations were violated at the Behala Vernacular School 
polling statioh inasmuch as one Kristadhan Mukerji, a Commissioner 
of the Behala Municipality was allowed to stay in the inner enclosure 
of the polling station where he had no authority to remain. 

(3) The provisions of articles 27 and 25^ of the Bengal Re- 
gvlations were contra^^xned at polling stations presided over by the 
Hon'ble S. K. Sinha, inasmuch as the polling offi^T himself put the 
cross mark on the ballot paper for almost all the voters irrespective 
of the fact w'hethcr they w^ere literate or illitreate and the poiliug 
officer himself folded up the ballot papers and himself put them 
into^^llie ballot box* 

Issit:: 1 ^ 0 , 4 is therefore decided substantially in favour of the 
Petitioner. 

Issue No. 5 ^ But thf non-complianfce with the provisions of 
Section ^ 2 (4) of the Ekngal Elector^ Rules and of*articIes 22, 28 
and 29 ef the Bengal Electoral Regulations will not be of much 
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avail to the Petitioner, unless it can be shown that the resuH the 
election has been materially affected by such non-compliance. The 
Petitioner has tried in two ways to show that the non-ct>mpiiancc 
with the provisions of the rules and regulations has materially affect- 
ed the result of the election, and we propose now to discuss these 
two ways one after another. According to Rai Yatindra Nath 
Choudhri there were some 200 or 300 voters within the Behala 
Municipality who promised to vote for him on condition that the 
voting would be secret. And the contention on behalf of the Pe- 
titioner has been that inasmuch as the voting was not secret but 
open, most of those voters who had promised to vote for him on 
that condition did not dare to vote for the Petitioner, and all those 
votes were consequently lost to him. 7'hcrc is a considerable 
amount of force in this argument so far it g(K\s, but there are 
practically no materials before us which would justify us in hold- 
ing that if the Petitioner secured only 93 votes in the JJehala poll- 
ing area, that was for no other reason than that there was a cer- 
tain amount of t^penness in voting. The Petitioner Rai Yatindra 
Nath Choudhri is the principal witness on this part of the Peti- 
tioner's case and wc were much impressed by the way in which 
the Petitioner gave liis evidence in court. , Hut the evidence of Rai 
Yatindra Nath Choudhri when taken at its full value docs nor 
carry us very far in determining the question whether the want 
of strict secrecy in voting had much to do with the poor support 
which the Petitioner got from the voters within the Behala Muni- 
cipality. Rai Yatindra Nath Choudhri in the evidence that he gave 
before us stated that after the votes had been counicd by the Re- 
turning Officer, he (the lY*titioner) met some of the men who had 
promised to vote for him and asked them why tliey had not voted 
in his favour. But wnth the exception of one or t\%o who do not 
prove much these men were not produced before i^s to give their 
evidence on the point. Rai Yatindra Nath told us that he had 
made some attempts to produce these men in court. But the only 
attempt which he appears to have made wts to have given direc- 
tions to his officers and principally to his manager Nitai ChafWra 
Bahaduri to go toVhe men and ask them to come and depose in his 
favour. But it is a significant fact that this manager, Nitai Chandra 
Bahaduri was not examined before us. Wc arc therefore unable to 
hold that fhc non-production of any of these men, we according to 
Rai Yatindra Nath Choudhri had promised to vote for him otf con- 
dition that the voting would be secret, in the witness box^Tore us, 
has been sufficiently exjllained. And the absence of the evidence 
of any of these men we are unatAe to <ionn|Ct thfe Vant of secrecy of 
voting at the polling statioiv and the poor support whiclf the Peti- 
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tionejT libtained from the voters of the Behala Municipal Area as 
cause and effect. There was another way in which it was sought to 
be established that the result of the election had been materially 
affected by the non-compliance with rules and regulations. It was 
urged that the votes were recorded at the polling stations 
presided over by the Hon’blc S. K. Sinha, should not have 
been counted at all, inasmuch as there had admittedly been 
violation of some of the rules and regulations at those two 
polling stations, the small majority of 269 votes by which 
Babu Surendra Nath Roy was found to have been elected 
would altogether disappear. The number of votes that were 
recorded at these two polling stations was considerably more than 
269. But the question for our consideration is whether we can re- 
gard those votes as nullity. Article 30 of the Bengal Electoral Re- 
gulations is the only enactment under which votes can be rejected 
as invalid. , But there is nothing in this article which lays down 
that votes are to be held as invalid where secrecy has not been strictly 
observed; and none of the irregularities which admittedly to<ik 
place at these two polling stations arc to be found anywhere in this 
article 30. It was contended before us on behalf of the Petitioner 
that on the question of rejecting votes as invalid we are not to con- 
fine ourselves within the provisions made in this article. But this 
is a contention which we are unable to accept. When the rules 
and regulations give full instructions on every step that is to be fol- 
lowed in the whole procedure, we do not think that it was the in- 
tention of the legislature that we, while sitting as the Commissioners 
of an election court should go beyond those specific instructions 
that have been enacted on any particular point. In this view of 
the matter we are to a considerable extent supported by what their 
Lordships did in the well-known election case Woodward f. Sarsons 
(L. R. 10, C. P. 733). Their Lordships in that case, while reject- 
ing as invalid the 294 ballot papers which had been marked by the 
polling officer in such a way that the voters could have been identi- 
fied, refused to reject at invalid the 20 ballot papers of polling sta- 
tion No. 121 on the ground that although there ,l^d been a breach 
by the Presiding Officer of some directions as given in the rules 
framed under the Ballot Act, there ,was no breach for which by any 
enactment the ballot papers could be rejected. We theneforc hold 
that tfajp ballot papets at the polling stations presided dver by the 
Hon’ble K*. Sinha cann 9 t be lawful rejected by us, and if they 
cannot be so rejected, it would be difficult to see how the admitted 
irregularities committed by 'the pol|ing offiter at these two polling 
stations pan be said to l^ave ,material]y affected the result of the 
election. ‘jBotb the contentions therefore fail. The'petition is dis- 
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missed. , - 

In consideration of the fact that there were really some irre- 
gularities at some of the polling stations and that there were some 
breaches of the provisions as laid down in the rules and regulations, 
we are of opinion that the Petitioner had some rcastsnablc grounds 
for tiling the petition and trying to have the election t)f the Res- 
pondent set aside. And in this view of the matter we should 
direct that each party bear his own costs. 

S. C. M A LUC K I 

Bii.mani Mukerji ! Ctmmhsioncrs 

Nirod Chandra CHArrERii ) 


THE PUNJAB LEGISLATIVE COUNCII 

NAWABZADA MUHAMMAD IRSHAD Al l KHAN 

( Pcii/ioiicr ) 

KHAN BAHADUR MIR MUHAMMAD KHAN {Rnpomieni) 

Certain voting papers hclJ invalid by tlK' Returning fXbccr, lield valid 
and i ice versa. 

To conM-itutc a corrupt practice a corrupt motive is essentia! and unless 
there is corruption and a bad mind, personation is not an offence. 

Where a candidate comes to know of the vorrupi awHs of his agents 
hut takes no steps to dissociate himself from them, he will be held to 
'connive at thcm^ 

Abetment of any o{ the acts constituiiny a corrupt practice is itself a 
corrupt practice, and from this [.>oini of view' ilic guilt or innocence of the 
' personator is immaterial. 

Tlie election has been called in question by the ISrtitioncr on the 
grounds that there were numerous cases of personation among the 
voters of Simla and chat certain voting papers were wrongly held 
invalid by the Returning Officer. He has’further claimed a dec- 
laration under I^^njab Electoral Rule 32 that he himself has been 
declared duly elected. The Respondent made recriminatory char- 
ges against the Petitioner but I it4lo evidence was adduced in support 
of those charges. They have not been pressed^in argument. ' 

We sRall take up the scrutiny necessitated by tjie Petitioner’s 
claim to the votes which he alleges were •wrongly given t® the Res- 
pondent owing to personation. Of these 8 have been admitted by, 
the Respondent. * * * , . 

In addition to the abov? the Petifionor claims as lost w the Res- 
pondent a nuihber of othef voters, the claim to which Is disputed 



86 


INDIAN ELECTION PETITIONS 


by th# iftespondent. These will be dealt with seratim. 

Muhammad Azam, P. W. 1, a Government of India official, 
had a vote but being at Delhi did not vote, and some one else un- 
known voted in his name. He was voter No. 291 in the Electoral 
Roll. The Respondent’s plea that the parentage of his voter is not 
given in the Electoral Roll and that there might be some other Mu- 
hammad Azam, who was entitled to vote and who actually voted, 
is rejected. We have it in evidence without rebuttal that there is no 
other Muhammad Azam in Government service at Simla. 

The name of Muhammad Qasim, son of Abdul Aziz, appears 
twice in the Electoral Roll under Nos. 292 and 307, the only differ- 
ence between the entries being that the profession in one case is put 
down as ’Sahukara’ and in the other as 'service’. Muhammad Qasim, 
P. W. 22 states that he only voted once, and acknowledges his sig- 
nature on the identity voucher belonging to voter No. 292. We 
have some doubt as to the truth of this denial. But apart from 
this, we are satisfied that there is here a lost vote. The witness states 
that there are other persons named Muhammad Qasim in Simla, but 
he docs not know their parentage. In view of these facts we con- 
sider that the Respondent, who is intimately acquainted with Simla, 
should have been able to- produce the Mohammad Qasim, if any, 
who voted as voter No. 292. This he has not done, and without 
deciding that P. W. 22 actually voted tw'icc, w'c find that the Elec- 
toral Roll Nos. 292 and 307 relate to the same man: consequently 
the vote given in the name of voter No. 292 is lost. 

Habib, P. W. 2S, was not a voter, but voted in the name of some 
voter, probably No. 66 in the Electoral Roll. We believe the e^'i- 
dcncc to the effect that it was this witness who voted, and hold that 
the vote given is a lost one. 

In the ElAtoral Roll under No. 279 appears the name of Mu- 
hammadi, no parentage, aged 40, profession shopkeeping. Uuder 
No. 296 is another Muhammadi, son of Salaru, aged 40, profession 
shopkeeping. Both voted. Muhammadi, P. W. 26, says that Salaru 
is hi*' uncle, but has no ^n that he, the witness voted. He cannot 
identify the thumb mark on the identity vouche,rj of either voter, 
and the Phillaur expert .says that neither is of the same type as the 
witness’s. We are inclined to think that the witness did not vote, 
and further are not disposed to think it proved that there Js no other 
Muhapfinadi in Simla. The only point upon which we"*credit this 
witness is when he says that Salaru is his uncle and has no son. It is 
.tjuite unlikely that he would speak falsely in this matter. We hold 
therefore that the ■witness is the voter enteretfas No. 296 in the Elec- 
toral Rollvaihat he did not -vote; but that 'some one else vbted for him. 
One vote is thus lost. 
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